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I NTRODUCTION xiii 

lion of the Constitution in favor of enlarged national 
jurisdiction, confirms this earlier opinion. 

What Hamilton wi~hed in the way of gteater national 
powers was what others feared. This was el>pecially true 
in Vi1ginia, where the Constitution was ably defended and 
as abl} opposed. In his utters of the Federal Farmer, 
Richard Henry Lee (author of the resolution of J une 7• 
1776, calling for independence from Great Britain) as
sened that the proposed government was not federal in its 
principles at all but t.hat it was "calculated ultimately to 
make the states one consolidated government." lie said 
there was no assurance that the powers not assigned to the 
Federal government would in fact be reserved to the tates 
and the people.1 Lee was supported in his position by 
George Mason, one o( the members of the Philadelphia 
Convention who refused to sign the Constitution, and 
Patrick Henf), who was a masterful politician as well as 
the foremost political orator of the day. The Constitution 
was well defended in the Virginia Convention by Madison 
and John :Marshall, but it is probable that a message of 
support from \\'ashington, who~e prestige hardly can be 
overestimated, was of the greatest weight in the debate. 

Lee's charges presented the authors of The Federalist 
with a delicate problem. They wished to retain the sym
pathy o( nationalists and not to alienate the support o f 
federalists. I n a masterly paper, No. 39 of The Federalist, 
Madison faced the difficulty by sa)ing that the Constitu
tion pro,•ided a government which was na1ional in impor
tant respects but federalist in others. And in a later num
ber, No. 45· he clearly enunciated the principle that the 
powers of the Federal Government are few, limited, and 
defined, while those of t.he tates are many, residual, and 
indefinite. I n this connection he said: "The powers re
served to the several States wi ll extend to all the objects 

1 It lOOk the Tenth Amendment to sellle this question beyond per
ad,·enture of doubt. And the Eleventh Amendment reasserted the 

sovereignty of the States, especially inso(ar as the Federal judiciary 

was concerned. 
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which, in the ordinary courses of affairs, concern the lives, 
liberties, and properties o£ the people, and the internal 
order, improvement, and pro~pcrity of the State." 

In the second place, the Constitution o£ the United 
States was as much concerned with property 1 ights as with 
political libe1 ties. One can hardly read the debates o( the 
Philadelprua Convention without coming to this conclu
sion. This was inherent in the membership of the Con
vention, as well as in the spirit of the time. A~ \ .Voodrow 
Wilson put it, the framers of the Constitution were "a 
strong and intelligent class pos essed of unity and informed 
by a conscious solidaJ ity of interests".1 And th is was as it 
should have been, for the British political philosophers 
like John Locke, who so strongly inOuenced American 
thinking in the late eighteenth century, made no secret of 
their belief that the protection of_proper~ was one of the 

.Primary concerns, If not indeed the ve1 y first concet n, ol 
mode1 n governments. Inasmuch as property interests are 
a legitimate subject of government, it is but natural that 
political parties, or "factions", in the phraseology of 1787, 
should be formed for the promotion and protection of 
those interests. Madison clearly enunciated the idea in No. 
10 of The Federalist: 

"Those who hold and those who are without property 
have ever formed d istinct interests in society. Those who 
are creditors and those who are debtors, fall under a like 
d iscrimination. A landed inlet est, a manufacturing inter
est, a mercantile interest, a moneyed interest, with many 
Jesser interc ts, grow up of necessity in ci\'ilised nations, 
and divide them into different classes, actuated by different 
sentiments and views. The regulation of these various and 
interfering imerests f01·ms the principal task of modem 
legislation, and invohcs the spit it of pany and faction in 
the necessary and ordinary operations of the government." 
1 Division and Rt>union (18g2), p. 12. An elaborale and brilliant 
slalcmem ollhe same lhesis is Charles A. Beard. An F.conomic Inter
pretation of the Constitution of the Unit.d States (1913). 
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This whole paper, which desen·es the thoughtf:ul atten
tion of every student of American government, IS one ~( 
the ablest statements ever made anywhe1 e of the econom1c 
basis of politics and, indeed, of t~l~ economic ~n~erpreta
tion of political histOIJ. Recogm~1~g that rehl?1on, per· 
sonal ambition, differences of opm10n ~oncet.m.ng ?the_r. 
matters and even "frivolous and fanc1ful dtsuncuons 
have a~counted for partisan ri\'alry and trife, Madison 
nevertheless believed that "the most common and durab.le 
source of factions has been the various and unequal ?ls
uibution of property." He did not foresee the _fo• ma~on 
of, say, a labor patty. In fact, the idea that each .cla~s m1ght 
be represented in ~e natio?,al Congress ~"~ disn~:ssed by 
his colleague Hamilton as altogether v1stona1 )· ~t '~as 
H amilton's judgment that the landed and mercanule tn· 
terests would represent themselves in Congress, but that 
artisans and manufacturers, realizing their own short
comings, would choose merchants or members of the 
learned professions to represent them.1 

It was the studied conclusion of Madison and the other 
authors of The Federalist that the reconciliation of con
flicting economic interests could be effected by ~ rep~b
lican government founded upon the 1 epresentauve pnn
ciple. Madison said, again in the famous No. 10, that the 
effect o( such a government would be 

"to refine and enlarge the public views, by .r.assing them 
through the medium of a chosen. body of ow~ns, whose 
wisdom may best d iscet n the true Interest of rhe1r cou~tt y, 
and whose patriotism and love of .justice ~vill b~ least hkely 
to sacrifice it to temporary or patual constderauons. Und:r 
such a regulation, it may well happ:n that the pubhc 
voice, pronounced by the rep1 esentau"es of the people, 
1 The Federalist, o. 35· H amillon, like Madison, clearly believed ~n 
lhe economic inlerprellllion oE hislory. See V. L. Parnngton, Mam 
Currt>n/s in American Thought, Volume l , pp. 292--!07 and the 
references 1 here cilcd. 
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will be more consonant to the public good than if pro
nounced by the people themselves." 

But broad general principles needed to be supplemented 
by specific remedies for specific evils. At the moment, the 
Confederation was suffering from an epidemic of troubles 
arising out of paper money agitation, as well as laws which 
favored the debtor classes but which creditors considered 
confiscatory. Thus it is that we find in the Constitution 
clauses concerning ex post facto laws, the apportionment 
of direct taxes, the sole power of Congress to regulate the 
value of money, the stipu lation that the States might not 
issue bills of credit or make anything but gold or silver 
legal tender or impair the obl igation of contract. 

Although the proposed government was to be represent
ative in character, it was not to be democratic.1 Hamilton's 
antipathy to popular government is too well known to 
need further comment. But he was not alone in distrust 
of the people, for the "turbulence and follies of democ
racy" were a favorite topic for discussion in the sessions o( 
the Convention. And this was but natural in view of the 
circumstances. As Madison said in No. 10 of The Federalist 
it was the opinion of "our most considerate and virtuous 
citizens" that many of the evils of the Confederation
"instability," "injustice," "confusion introduced into the 
public councils," and the like-were the outgrowth in the 
States of "the superior force of an interested and overbear
ing majority." Furthermore, democracy in 1787 was re
garded as a radical creed even where it was entertained at 
all. It should be remembered that it was not until six years 
later that the experiment was tried in France, only to be 
greeted with a torrent of abuse in Europe and America. 
In the U nited States, democracy dates from about the 
middle of the nineteenth century rather than from the end 

1 At least not in the sense o£ assuring direct rule by a majority of 
adult white male cilitens. Neither was it to be responsible in the 
parliamentary sense. See Hamilton in The Federalut, No.7 '· 
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o£ the eighteenth.1 Far ahead of their times as the mem- r 
bers of the Comention were in many respects, it would 
have been expecting a good deal to assume that tbey would 
embrace a fOI-m of government which, however praise
worthy in our time, was then the subject of a good many 
uncomplimentary allusions. This is tbe more obvious as 
such possible exponen ts of democracy as Jefferson, Paine, 
and Samuel Adams were not members of the Convention. 
But the frame-work of American institutions erected at 
Philadelphia proved easily adaptable to the purposes of 
democracy as it later developed, although direct election 
of Senators, the de jure enfranchisement of Negroes, and 
nation·wide woman suffrage required const itutional 
amendments. 

Distrust of democracy was clearly reflected in the Con
stitution. In No.9 of The Fedualist H amilton presented 
a "c:ualogue of circumstances that tend to the ameliot a· 
tion" of popular government. These were: the separation 
o f powers, the system of checks and halances, life tenure 
for judges during good behavior, and representative and 
federal government. 2 Similarly, in other papers, he and 
Madison pointed out that the following were further safe. 
guards: the difficulty of the amending process; • the in
direct election and comparatively long term of Senators, as 
well as equal representation of the States in the SP.nate; • 
indi rect election of the President; 6 the Bresidential veto; e 
a nd fi nally the American practice of judicial review of 

1 Democracy, to be sure, did exist in modified form in the town meet· 
ing and in an e\en more modified form in certain of the tace legis· 
btu res, but these institutions were considered ••turbulent,'• ··mutable," 
open to •'tumult and disorder·· and "beau and fermcms" and other 
similar d~. to use a few orthe phrases of Hamilton and i\'ladison. 
I The Federalist, No. g. See, also, p. xv abo\·e (or an indication by 
Madison of the manner in which represemative government tended 
to dilute popular go"ernmem. 
a Tile Federalist, Nos. 49-50. 
• i lie Fedaalut, No. 62. 
6 Thf' Federalist, No. 68. 
e The Federalut, No. ?S· 
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legislative and executive acts.1 Although no propetty 
qualiftcations were laid down for the suffrage, members 
of the House of Representatives wete to be cho:.en by tl~o~e 
electors eligible to vote for the lower house o( the legtsla
tute in any given State; in effect this disqualified a con
siderable proportion of adult males.2 

Judicial review was looked upon by H amilton as the last 
stronghold against democratic innovation. There is not, as 
H amilton readily admitted, "a syllable in the plan under 
consideration [the Constitution] which directly ~mpowers 
the national courts to construe the laws accordtng to the 
spit it o( the Constitution." • Consequently, no phas~ o( 
American government has been the cause of so much bHter 
controversy as the powers of. the Fede~al j~diciary, espe
cially in respect to invalidatton o£ legtsl~uve acuon. By 
some i t has been looked upon as usurpauon on the part 
of the courts, although the evidence seems to be that it 
grew out of colonial precedents and was intended by many 
of the Fathers to be an indispensable part of the new sys
tem of government for the United tates.• If this view ?e 
correct, it has nowhere been better expounded than m 

'o. 78 o£ The Federalist, which should be read with care 
by every student of American pol.itics. H amilLOn's vie,~·· 
which he expressed with great vtgor and eloquence, ts 
briefly as follows: Unless the courts be given the power to 
Jeview acts of the legislature, the whole idea of a written 
constitution is meaningles!>; "to deny this would be to 
affirm that the deputy is greater than his principal; that 
the servant is above his master; that the representatives of 
the people are above the people themselves; that men act-

1 Tht Federalist, No. 7li. 
:At tide 1, Section 2 of tbe Constitution. 
a Tht Federalist, No- 8 1. Jtalia in the original. 
• 1 he I>C$t general disc~ion of this quC$tion, with copious extracts 
from the pertinent doruments, is Charles A. Beard, The Suprt'me 
Court and the Cons-titution ( 1912). See also a longer work, C. C. 
JI;~ynes, The American Doctrine of j udicial Supremacy (1914 and 
sulm~quent editions). 
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ing by virtue of powers may do not only what their powers 
do not authori1e, but what they forbid." The interpreta
tion of the law is e\•erywhere the function of the judiciary; 
and as the Constitution i:. the fundamental law, the judges 
have no choice but to declare unconstitutional any act 
which contravenes the provisions of the Constitution. 
Since the judges arc appointed for life or during good be
havior and since their compensation may not be de
creased during their tenure of office, they stand above the 
"occasional ill humours" of society which may give rise 
to "unjust and partial laws" in jut ious to pt ivate rights or 
to particular cia~ es of cititens. "Until the people have, by 
some solemn and authoritative act," annulled or amended 
the provisions of the Constitution, "it is binding upon 
them collectively, as well as individually" and not least 
upon the courts. The power of the courts to invalidate acts 
of the legislature operates directly to nullify unwise laws 
and indirectly to restrain the legislature ft om enacting 
measures o( doubtful validity. Admittedly this will lead 
to what may well be occasional inconvenience or even in
justice. But "con~iderate men, of every description, ought 
to prize whatever will tend to beget or fonif) that temper 
[of courage and impartiality] in the cour~; as no man can 
be sure that he may not tomorrow be the' ictim of a spirit 
of injustice, by which he may be the gainer today." Every
thing considet ed, the independence of the judiciary "is the 
best expedient which can be devised in any governmem to 
secure a steady, upright, and impartial administration of 
the laws." On the contrary, however, there h nothing in 
the theory of judicial review which would justify the courts /' 
in exercising their W ILL instead of their JUDGMENT 1 

or in substituting "their own pleasure to the constitutional 
intentions of the legislature." The substance of the above 
was repeated with equal vigor and eloquence by Chief 

1 The capitaHution is in the original. 
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of the individuals of whom they are composed. The com
pacts which are to embrace thirteen distinct States in a 
common bond of amity and union, must necessarily be a 
compromise o( as many dissimilar interests and inclina
tions. H ow can perfection spring from such materials?" 

It speedily became apparent during the debates on rat
ification that the Constitution was deficient in at least 
one importam respect. Anglo-American constitutional ex
perience has wisely emphasized the importance o( individ
ual rights as against the omnipoten t power of the state. 
The State constitutions adopted during the R evolution 
and subsequently had incorporated bills of rights"' specify
ing those immunities of the citizen which might in no wise 
be invaded by his government. Despite some limitations on 
governmental power, the Constitution drafted at Phila
delphia included no bill ofrtglus, and on no score was it 
so generally condemnecL Hence the very first session of the 
first Congress, under the leadership of Madison, adopted 
the first ten amendments (proclaimed 1791) as an integral 
part of the "supreme law of the land." Few will deny that 
without the Bill of Rights the Constitution would be less 
the great document that it in fact is. I t is to the J efferso
nian Republicans rather than the H amiltonian Federalists 
that Americans owe this charter of individual liberties. 

A century and a half is a relatively short time in the 
course of human affairs. It is a long life for any document 
drafted by fallible human hands. Indeed, the Constitu
tion of the Uni ted States is the venerable patriarch of the 
world's written charters of government. Both the Con
stitution and its great exposition, The Federalist, have 
stood the ruthless test of time. 

EDWARD MEAD EARLE 

The Institute for Advanced Study 
Princeton, New j ersey 

May I4, I937 
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obstacles in the way of making subsequent amendments 
considered-The eaae with which a federal convention may 
be called to make amendments-Conclusion. 
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For Ill~ Independ~nl journal 

THE FEDERALIST NO. 1 

(HAMILTON) 

T o the People of the State of New York: 

,AFTER an unequivocal experience of the inefficiency of the 

subsisting federal go\'ernment, you are called upon to de

liberate on a new Constitution for the United States of 

America. The subject speaks its own importance; compre

hending in its consequences nothing less than the existence 

of the UNION, the safety and welfare of the parts of which 

it is composed, the fate of an empire in many respects the 

most interesting in the world. It has been frequently re

marked that it seems to have been reserved to the people 

of this country, by their conduct and example, to decide 

the important question, whether societies o£ men are really 

capable or not of establishing ~ood ~overnment from re

flection and choice, or whether they are forever destined 

to depend for their pol itical constitutions on accident and 

force. If there be any truth in the remark, the crisis at 

which we are arrived may with propriety be regarded as 

the era in which that decision is to be made; and a wrong 

election of the part we shall act may, in this view, deserve 

to be considered as the general misfornme of mankind. 

This idea will add the inducements of pltilamhropy to 

those of patriotism, to heighten the solicitude which all 

considerate and good men must feel for the event. Happy 

will it be if our choice should be directed by a judicious 

estimate of our true interests, unperplexed and unbiased 

by considerations not connected with the public good. 

But this is a thing more ardentlr to be wished than seri

ously to be expected. The plan offered to our delibera

tions affects too many particular interests, innovates upon 

too many local institutions, not to in\'olve in its discussion 

a variety of object6 foreign to its merits, and of views, pas-

! 
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sions and prejudices liu.le favorable to the discovery o£ 
truth. 

Among the most formidable of the obstacles which the 
new Constitution will have to encounter may readily be 
d istinguished the obvious intereH of a certain class of 
men in every State to resist all changes which may hazard a 
diminution of the power, emolument, and consequence of 
the offices the> hold under the tate establishments; and 
the perverted ambition of another class of men, who will 
either hope to aggrnndi£e themselves by the confusions of 
their countr}, or will flatter themselves with fairer pros
pects of elevation from the subdivision of the empire into 
several partial confederacies than from its union under 
one government. 

It is not, however, my design ro dwell upon observations 
of this nature. I am well aware that it would be disin
genuous to resolve indiscriminatcl} the opposition of any 
set of men (merely because their situations might subject 
'-hem to suspicion) into imercsted or ambitious views. 
Candor will oblige us to admit that even such men may be 
actuated by upright intentions; and it cannot be doubted 
that much of the O['position which has. made its appear
ance, or may hcrealter make its appearance, will spring 
from ~ources, blameless at least, if not respectable-the 
honest errors of minds led astray b} preconceived jealous
ies and fears. So numerous indeed and so powerful ate 
the cau:;es which serve to give a false bias to the judg
ment, that we, upon many occasions, sec wise and good 
men on the wrong as well as on the right side of ques
tions of the first magnitude to so<!iety. This circumstance, 
if duly attended to, would furnish a le~son of moderation 
to those who are ever so much pcrsunded of their being in 
the right in any controversy. And a further reason for 
caution, in this respect, migh t be drawn from the reflection 
that we are not always sure that those who advocate the 
t ru th are influenced by purer principles than their antag
onists. Ambition, avarice, personal an imosity, party op
position, and many other motives not more laudable than 
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the liberties of republics, the greatest number have begun 
lheir career by paying an obsequious court to the people; 
commencing demagogues, and ending tyrants. 

I.n the course o( the preceding ob ervations, I have had 
an eye, my fellow-citizens, to puuing you upon your guard 
against all attempts, from whatever quarter, to influence 
your decision in a mauer of the utmost momem to your 
welfare, by any impressions other than those which may 
result from the evidence of truth. You will, no doubt, at 
the same time, have collected from the general scope of 
them, that they proceed from a source not unfriend ly to 
the new Constitution. Yes, my countrymen, I own to 
you that, after having given it an attentive consideration, 
I am clearly of opinion it is your interest to adopt it. I am 
convinced that this is the safest course for your liberty, 
your dignity, and your happiness. I affect not reserves 
which I do not feel. I will not amuse you with an appear
ance of deliberation when I have decided. I frank ly 
acknowledge to you my convictions, and I will freely lay 
before you the reasons on which they are founded. The 
consciousness of good imentions disdains ambiguity. I 
shall not, however, multiply professions on this head. My 
motives must remain in the depository of my own breast. 
My arguments will be open to all, and may be judged of 
by alL They shall at least be offered in a spirit which will 
not disgrace the cause of truth. · 

1 propose, in a series of papers, to discuss the following 
interesting particulars:-The utility of the UNION to 
your political prosperity-The insuf)icitmcy of the present 
Confederation to preseroe that Union-The necessity 
of a govemment at least equally energetic with the one 
proposed, to lhe attainment of this object-The conform
ity of the proposed Constitution to the true principles of 
refmblican government-Its analogy to your own State 
constitution-and lastly, The additional security which 
its adoption will afford to the preseroation of that speciu 
of government, to liberty, and to property. 

In the progress of this discussion I shall endeavor to give 
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called upon to decide a question, which, in its conse
quences, must pro\·e one of the n1ost important lhat ever 
engaged theit attention, the propriety of lheir taking a 
very comptehensive, as well as a very serious, view of it, 
will be e'iclent. 

l'\othing is more certain than the indispensable neces
sit} vf go,unmcnt, and it is equall} undeniable, lhat 
whenever and however it i!> instituted, the people must 
cede to it some of thcit natural rights, in order to vest it 
with requisite powet s. I t is welJ wonhy of consideration 
the1cfore, whether it would conduce more to the interest 
o( the people of A met ica that they should, to all genera l 
p urposes, be one natiQ.n, under one federal government, 
or that they hould divide themselves into separate con
federacies, and gi'e to the head of each the same kind 
of powers which they arc advised to place in one national -~oven1men l. 

I t has until lately been a received and uncontradicted 
opinion, that the prosperity of the people of America de
pended on their continuing firmly united, and the wishes, 
prayers, and efiotts of our best and wisest citizens have 
been constantly directed to that object. But politicians 
now appear, who imi$t that this opinion is erroneous, and 
that instead of looking for safety and happiness in union, 
we ought to seck it in a division of the States into disti nct 
confederacies or sovereignties. I Iowever extraordinary this 
new doctrine mar appear, it nevertheless bas its advocates; 
and ccttain characters who were much opposed to it for 
merl), are at present of the number. Whatever rna) be the 
arguments or inducements which have v .. Tought this 
change in the cntimcnts and declarations of these gen tle
men, it certainly would not be wise in the people at large 
to adopt the~e new political tenets without being fully 
convinced that they arc founded in truth and sound 
poliC). 

I t has often given me pleasure to observe, that indepen
dent Amer ica was not composed of detached and d istant 
terr itories, but that one connected, ferti le, wide-spreading 
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counlr} was the portion of our western sons of liberty. 
Pro\idencc has in a panicular manner blessed it with a 
va1 iety of oil and productions, and watcted it with in
numerable streams, for the delight and accommodation of 
its inhabitants. A succession of navigable water forms a 
kind of chain round its borders, as if to bind it together; 
while the most noble rivers in the world, running at con
venient distances, present them with highwa}S for the 
cas) communication of friendly aids, and the mutual 
trampot tat ion and exchange of their various commodi
ties. 

\Vith equal pleasure I have as often taken notice, that 
Providence has been pleased to g ive this one connected 
country to one united people-a people descended from 
the same ancestors, speaking the same language, prorcss
ing the same religion, attached to the same principles o( 
governmcm, vet y similar in their manners and customs 
and who, by their joint counsels, arms, and efiorts, !\gbt· 
ing side by side throughout a long and bloody war, have 
nobly established general liberty and i ndependence. 

This country and this people seem to have been made 
for each 01 her, and it appears as if it was the design o f 
Providcn<.c, that an inheritance so proper and convenient 
for a band of brethren, united to each other by the strong· 
est tics, should never be split into a number of unsocial, 
jealous, and alien sovereignties. 

Similar sentiments have hitherto prevailed among a ll 
ordeu. and denominations of men among us. To all gen
eral purposes we ha,·e uniformly been one people; each 
individual citizen everywhere enjoying the same national 
rights, pri,·ileges, and protection. As a nation we have 
made peace and war; as a nation we have vanquished our 
common enemies; as a nation we have formed alliances, 
and made treaties, and entered into various compacts an ':i 
conventions with foreign states. 

A strong sense of the value and blessings of union io· 
duced the people, a t a very early period, to institute a fed· 
eral government to preserve and perp etua te it. They 

I I 

. . 
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For the Independent }ournol 

THE FEDERALIST NO. 6 

(II AM I LTON) 

To the People of the State of New York: 

THE three last numbers of this paper have been dedicaled 
to an enumeration of the dangers to which we should be 
exposed, in a state o£ disunion, from the a1 ms and ans of 
foreign nations. I shall now proceed to delineate dangers 
of a cliiTerent and, perhaps, still more alarming kind
those which will in all probability flow from dissensions 
between the States themselves, and from domestic factions 
and convulsions. These have been already in some in
stances slightly anticipated; but they deserve a more par
ticular and more full investigation. 

A man must be far gone in Utopian speculations who 
can seriously doubt that, if these States should either be 
wholly disunited, or only united in partial confederacies, 
the subdivisions into which they might be thrown would 
have £requent and 'iolem contests with each other. To 
presume a want of motives for such contests as an argu
ment against their existence, would be to forget that men 
are ambitious, vindictive, and rapacious. To look for a 
continuation of harmony between a number of independ
ent, unconnected sovereignties in the same neighborhood, 
would be to disregard the unifo1 m course of human events, 
and to set at defiance the accumulated experience of ages. 

The causes of hostility among nations me innumerable. 
There are some which have a general and almost constan t 
operation upon the collective bodies of society. 0£ this 
description are the love of power or the desire o£ pre
eminence and dominion-the jealousy of power, or the de
sire of equality and safety. There are others which have a 
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more circumscribed though an equally operative influ
ence within their spheres. Such are the rivalships and 
competitions of commerce between commercial nations. 
And there arc others, not less numerous than either of 
the former, which take their origin entirely ii!..Priv:ne pas
sions; in the auachments, enmilics, interests, hopes, and 
{ears of leading individuals in the communities of which 
they arc members. Men of this class, whether the favorites 
of a king or of a people, have in too many instances 
abused the confidence they po~Cs)ed; and assuming the 
pretext of some public motive, have not scrupled to sac
rifice the natioilaT tranquinlty to personal advantage or 
personal gratification. 

The celebrated Per ide~ in compliance with the resent
ment of a pto\titute, • at the expense of much of the blood 
a nd treasure of his countrymen, anad.ed, vanquished, and 
destroyed the cit} of the Samniam. The same man, stim
ulated by private pique again~L the Megarensians,t an· 
other nation of Greece, or to avoid a prosecution with 
which he was threatened as an accomplice in a supposed 
theft of the staLUat }'of Phidia~.t or to get rid of the accusa
tions prepared to be brought against him for dissipating 
the fund:> of the tate in the purchase of popularity.§ or 
from a combination of all these cause , was the primitive 
author of that famous and fawl war, distinguished in the 
Grecian annals by the name of the Peloponnesian war; 
which, after various vicissitudes, intermissions, and re
newals, terminated in the ruin of the Athenian common
weahh. 

The ambitious cardinal, who was prime minister to 
H enry VIII., permitting his vanity to aspire to the triple 
crown,«] entertained hopes of succeeding in the acquisition 
• Aspasia, vid~ "Plutarch's LiCe o[ Pericles.''-Pusuus 
t / bid.-PUDIIUS 
t lbid.-PUBL.IUS 
§ Ibid. P hidias was supposed 10 have stolen sorne public gold, with 
the connivance of Pericles, for the embellishment o( the statue o( 
Minerva.-PIJilUUS 

Worn by t he popes.-P UBUUS 
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of republics (say they) is pacific; lhe spirit of commerce 
has a tendency to soften the manners of men, and to ex
tinguish those inOammable humors which have so often 
kindled into wars. Commercial republics, like ours, will 
never be dispo ed to wa!.te themselves in ruinous conten
tions with each other. They will be governed by muLUal 
interest, and will cultivate a spirit of mutual amity and 
concord. 

Is it not (we may ask lhcse projectors in politics) the 
true intere!.t of all nations to cultivate lhe same benevolent 
and philo!>ophic spit it? If this be their true interest, ha_vc 
they in fact pur!.ued it? H as it not, on the contrary, m
variably been found that momentary passions, and im
mediate interests, have a more active and imperious 
control over human conduct than general or remote con
siderations of policy, utility, or justice? H ave republics in 
practice been Jess addicted to war than monarchies? Arc 
not the fot mer administered by men as well as the latter? 
Are there not aversions, predilections, rivalships, and de
sires of unjust acqui itions, that affect nations as well as 
kings? Arc not popular assemblies frequently subject to 
the impulses of rage, re~enunent, jealousy, avarice, and of 
other irregular and violent propensities? Is it not well 
known that their determinations are often governed by a 
few individuals in whom they place confidence, and arc, 
of coun.e, liable to be tinctured by the passions and views 
of those individual ? Has commerce hitherto done any 
thing mote than change the objects of war? Is not the love 
of wealth as domineet ing and enterprising a passion as 
that of power or gloq? Have lhere not been as many wars 
founded upon commetcial motives sioce that has become 
the pre,·ailing sy~tem of nations, as were before occasio~e~ 
by the cupidity of territoq or dominion? Has not the spmt 
of commerce, in many instances, administered new incen
t ives to the appetite, both for the one and for the other? 
Let ex pet ience, the least fallible guide of human opinions, 
be appealed to for an answer to these inquiries. . 

Sparta, Athens, Rome, and Carlhage were all republtcs; 
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two of lhem, Athens and Carlhage, of the commercial 
kind. Yet were they as often engaged in wars, offensive and 
defensive, as lhe neighboring monarchies of the same 
times. Sparta was liule better than a well-regulated camp; 
and Rome was never sated of carnage and conquest. 

Carthage, lhough a commercial republic, was the ag
gressor in the \Cry war lhat ended in her destruCtion. Han
nibal had cat ried her arms into the heart of Italy and to 
lhe gates of Rome, before Scipio, in turn, gave him an 
overthrow in lhe territories of Carthage, and made a con
quest of lhe commonwealth. 

Venice, in later times, figured more than once in wars of 
ambition, till, becoming an object to the other Italian 
states, Pope J ulius II. found means to accomplish that 
formidable league,• which gave a deadly blow to lhe 
power and pride of this haughty republic. 

The provinces of Holland, till they were overwhelmed 
in debts and taxes, took a leading and conspicuous part in 
the wars of Europe. They had furious contests with Eng
land for the dominion of the sea, and were among the most 
persevering and most implacable of the opponents of 
Louis X IV. 

In the government of Britain the representatives of the 
people compose one branch of the national legisl:lture. 
Commerce has been for ages the predominant pursuit of 
that country. Few nations, nevertheless, have been more 
frequently engaged in war; and the wars in which that 
kingdom has been engaged have, in numerous instances, 
proceeded from lhe people. 

There have been, if I may so express it, almost as many 
popular as royal wars. T he cries of the nation and _the im
portunities of lheir representatives have, upon vanous oc
casions, dragged their monarchs into war, or continued 
lhem in it, contrary to lheir inclinations, and sometimes 
contrary to the real interests of lhe state. In that memor-

• The Lea&'l•e of Cambray, comprehending the Emperor, the King 
o£ Frnnce, the King o£ Aragon, and most of the Italian princes and 
ilatcs.-PUBUUS 
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ot an exemption (rom t.he imperfections, weakne>ses, and 
evils incident to society in every shape? Is it not time to 
awake from the deceitful dream of a golden age, and to 
adopt as a practical maxim for the direction of our 
political conduct that we, as well as the other inhabitants 
of the globe, are yet remote from the happy empire of 
perfect wisdom and perfect virtue? 

Let t.he point of extreme depression to which our na
tional dignity and credit have sunk, let the inconveniences 
felt everywhere from a lax and ill administration of gov
ernment, let the revolt of a part of the State of Nonh 
Carolina, the late menacing disturbances in Pennsylvania, 
and the actual insurrections and rebellions in Massa-
chusetts, declare--! · 

So far is the general sense of mankind from correspond
ing with the tenets of those who endeavor to lull asleep 
our apprehensions of discord and hostility between the 
States, in the event of disunion, that it has from long ob
servation of the progress of society become a sort of axiom 
in politics, that vicinity, or nearness of situation, consti
tutes nations natural enemies. An intelligent writer ex
presses himself on this subject to this effect: " 'l:J.YllBORINC 

NATIONS [.says he] are naturally enemies of each other, un
less their common weakness forces them to league in a 
CONFEDERATlVE REPUBLIC, and their constitution prevents 
the differences that neighborhood occasions, extinguish
ing that secret jealousy which disposes all states to ag
grandize themselves at the expense of their neighbors." • 
This passage, at the same time, points out the EVlL and 
suggests the REMEDY. PUBLIUS 

• Vide "Principes des N~ocialions" par I'Abbc de Mably.-PuBLIUS 
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against a sudden descent, till the militia could have time 
to rally and embody, is all that has been deemed requisite. 
No moti .. e of national policy has demanded, nor would 
public opinion have tolerated, a larger number of troops 
upon its domestic establishment. There has been, for a 
long time past, liule room for the operation of the other 
causes, which have been enumerated as the consequences 
of internal war. This peculiar felicity of situation has, in 
a great degtee, conu ibuted to presene the liberty which 
that country to this day enjoys, in spite of the prevalent 
venality and corruption. If, on the contrary, Britain had 
been situated on the continent, and bad been compelled, 
as she would have been, by that situation, to make her 
military establishments at home coextensive with those 
of the other great powers of Europe, she, like them, would 
in all probability be, at this day, a victim to the absolute 
power o( a single man. 'T is possible, though not easy, 
that the people of that island may be enslaved (rom other 
causes; but it cannot be by the prowess of an army so in
considerable as that which has been usually kept up 
within the kingdom. 

If we a1e wise enough to preserve the Union we may 
for ages enjoy an advantage similar to that of an insulated 
situation. Et~~ope is at a great distance from us. H er colo· 
nics in our vicinity will be likely to continue too much 
disproponioned in strength to be able to give us any 
dange1ous annoyance. Extensive military establishments 
cannot, in this position, be necessary to our security. But 
if we should be disunited, and the integral parts should 
either remain separated, or, which is most probable, 
should be thrown together into two or three confederacies, 
we should be, in a short course of time, in the predicament 
of the continental powers of Europe--our liberties would 
be a prey to the means of defending ourselves against the 
ambition and jealousy of each other. 

This is an idea not superficial or futile, but solid and 
weighty. lL deserves the most serious and mature con
sideration of every prudent and honest man of whatever 
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party. If such men will make a ftrm and solemn pau e, 
and meditate dispassionately on the imponance of this 
inte1esting idea; if they will contemplate it in all its at· 
titudes, and trace it to all its consequences, they will not 
hesitate to pall with trivial objections to a Constitution, 
the rejeCLion of whidt would in all probability put a final 
period to the Union. The airy phantoms that flit before 
the distempered imaginations of some of its advetsaries 
would quickly give place to the more substantial forms of 
dangers, real, certain, and formidable. Pusuus 

For the Independent journal 

T H E FEDERAUST NO. 9 

(11 AM J LTO N) 

To the People of the State of New York: 
A FIRM Union will be of Lhe utmost moment to the peace 
and liberty of the States, as a ban-ier against domestic 
faction and insurrection. It is impossible to read the his
tory of the petty republics of Greece and llaly without 
feeling sensations of horror and disgust at the distractions 
with which they were continually agitated, and at the 
rapid succession of revolutions by which they we1e kept 
in a state of pe1 pctual vibration between the extrem~ of 
tyranny and anarchy. If they exhibit occasional calms, 
these only serve as short-lived contrasts to the furious 
stonns that are to succeed. If now and then intenals o£ 
felicity open tO view, we behold them with a mixture of 
regret, at ising from the reflection that the pleasing scene:. 
before us are soon to be overwhelmed by the tempestuous 
waves of sedition and party rage. If momentary rays of 
glory break fonh from the gloom, whi le they daule us 
w ith a transient and fleet ing brilliancy, they at the same 
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and its imperfections lessened or avoided. To this cata
logue of circumstances that tend to the amelioration of 
popular systems of civil govet nment, I shall vemure, 
however novel iL may appear to some, to add one more, 
on a principle which has been made the foundation of 
an objection to the new Constitution; I mean the EN· 

LARGJo.MENT of the ORBt r within which such systems are to 
revolve, either in respect to the dimensions of a in~le 

State, or to the consolidation of se,eral smaJJer States into 
one gteat Confederacy. The Iauer is that which imme
diately concerns the object under consideration. ll will, 
however, be of use to examine the principle in iu. appli
cation to a single State, which ~hall be attended to in 
another place. 

The utility of a Confederacy, as well to suppress faction 
and to guard the intelllal tranquillity of States, as to in
crea e their e~temal force and security, is in reality not a 
new idea. It ha~ been practised upon in different countries 
and ages, and has received the anction of the most ap
pro,ed writers on the subjects of politics. The opponentS 
of the plan proposed have, with great assiduity, cited and 
circulated the ob ervations of Montesquicu on the neces
sity of a contracted ten itory for a republican governmen t. 
But they seem not to ha' e been apprised of the sentiments 
of that great man expre!>sed in another pat t of his work, 
nor to have adverted to the consequences o£ the principle 
to which they subso·ibe with such ready acquiescence. 

'\'hen Monte~quieu recommends a small extent for re
publics, the standards he had in view were of dimensions 
far short of the limits of almost every one of these States. 
Neither Virginia, l\IassachusettS, Pen nsylvania, New 
York, North Carolina, nor Georgia can by any means be 

compared with the models from which he reasoned and 
to which the tetms of his description apply. If we there
fore take his ideas on this point as the ct iterion of truth, 
we shall be d1 iven to the alternative either of taking ref
uge at once in the arms of monarchy, or of splitting our
selves into an infinity of little, jealous, clashing, tumultu-
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ous commonwealths, the wretched nurseries of unceasing 
cliscord, and the miserable objects of universal pity or 
contempt. Some of the writers who have come forward 
on the other side of the question seem to have been aware 
of the dilemma; and have even been bold enough to hint 
at the division of the larger States as a desirable thing. 
Such an infatuated policy, such a desperate expedient, 
might, by the multiplication of petty offices, answer the 
views of men who possess not qualifications to extend 
their influence beyond the narrow circles of personal in
trigue, but it could never promote the greatness or happi
ness of the people of America. 

Referring the examination of the principle itself to 
another place, as has been already mentioned, it will be 
sufficient to remark here that, in the sense of the author 
who has been most emphatically quoted upon the occa
sion, it would only dictate a reduction of the SIZE of the 
more considerable MEMBERS of the Union, but would not 
militate against their being all comprehended in one con
federate government. And this is the true question, in the 
discussion of which we are at present interested. 

So far are the suggestions of Montesquieu from standing 
in opposition to a general Union of the States, that he 
explicitly treats of a CoNF.E.D£RATE R EPUBLIC as the ex
pedient for extending the sphere of popular government, 
and reconciling the advantages of monarchy with those 
of republicanism. 

"It is very probable" (says he •) "that mankind would 
have been obliged at length to live constantly under the 
government of a single person, had they not contrived a 
kind of constitution that has all the internal advantages 
of a republican, together with the external force of a 
monarchical, government. I mean a CoNFEDERATE R E
PUBLIC. 

"This form of government is a convention by which 
several smaller states agree to become members of a larger 

• "Spirit of Laws," vol. i., book ix., chap. i.-PuBLIVS 
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tlu ee CJ nES or republics, the largest were entitled to three 
vote in the co?.atON cou:-;cJL, those of the middle class 
to two, and the smallest to one. The co~llltON COUNCIL 

had the appointment of all the judges and magistrates o( 
the respective CJTIES. This was cettainly the most delicate 
species of interference in their internal administration; 
for if there be any thing that seems exclusively appropri
ated to the local jurisdictions, it is the appointment o( 
their own officers. Yet Montesquieu, speaking o( this as
sociation, says: ""'ere I to give a model o£ an excellent 
Confederate Republic, it would be that o£ Lycia." Thus 
we perceive that the distinctions insisted upon were not 
within the contemplation o( this enlightened civilian; 
and we shall be led to conclude, that tl1ey are tlle novel 
refinements of an erroneous theory. Punuus 

A.~.~'""""' , v ...... /~"'·'-
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From the New York Packet, Friday, Noven ber 2), J787 _' 
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t.t~ ,. (M A 0 I SON) 

To the People of the State of New York: 

AMo~~oc the numerous advantages promised by a well
constructed UJ!!Qn, none deserves to be more accurately 
developed than its tendency to b1eak and control the vio-
lence of faction. The friend of popular governmeili:SriCVer 
finds 'himseiC so much alrumed for tneir character and 
fate, as when he contemplates their propensity to this 
dangerous vice. He will not fail, therefore, to set a due 
value on any plan which, without violating the principles 
to which he is attached, provides ~wr cure for it. The 
instability, injustice, and confusion introduced into the 
public councils, have, in truth, been ilie mortal diseases 
under which popular governments have everywhere 
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perished; a::. t hey continue to be l.hc favorite an<.J fruitfu l 
topics from which the adversaries to liberty derive their 
most specious dcc.Jamations. The valuable improvements 
made by the \merican constitutions on the po.e.u lar 
models, both ancient ano mouern, cannot certainly be 
too much admired; but it would be an unwarrantable 
partiali ty, to contend that they have as effectually obvi
ated the dang<:t on thi::. ~ide, ~ was wished and expected. 
Complaints arc tvcr)whcre heard from our most con
sidetate and 'i1tuou citizens, equally the friends of 
public and private faith, and of public and personal lib
erty, that our ~·<.:1 nments arc too unslable, lhat the pub
lic good is <llsregarded in the conflicts of rivafpanies, 
and that me.t~ures are too often decided, not according 
to lhe rules of justice and the rights of the minor party, 
but by ~ superior force of an imcretcd and overbear
ing m~o•ny. However anxiously we may wish that these 
comr>Iaints 11ad no foundation, the evidence of know n 
facts will not permit us to deny that they arc in some 
degree uuc. Jt will be found, indeed, on a candid review 
of our situation, that some of the distresses under which 
we labor have been erroneously charged on the operation 
of our govctnmems; but i t will be found, at the same 
t ime, that other causes will not alone account for many 
of our heaviest misf01tunes; and, particularly, for that 
prevailing and inncasing.!!istrust of public engagements, 
and ala1 m for pri,atc r~hts, which arc echoed from one 
end of the continent to the other. These must be ch iefly, 
if not wholl), effects of the unsteadiness and injustice 
with which a factious spirit has tainted our publ ic ad
m inistrations. ~ 

By a (action, l understand a nu mber of ci tizens, 
whether amounting to a majority or m inority of the 
whole, who are ~1 and actuated by some common 
~mpulse of p:mion .. or of interest, adverse to lttt: r igh ts 
o f other citinn~. or to the pei"iiianent and aggregate in
tctcsts of the commu nity. 

There a1 e two methods of curing the mischiefs of fac-
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tion: the one, by removil}g its causes; the other, by con· 
trollin its effectl>. . 

There are again two methods of remo~·111g the ~us:s 
of (action: the one, ..!ll... destroying_ the ltl~c~~y wluch JS 

essential to its existence; the other, by gt.'J~evcry 
ciliten the same opinions, the same passiOns, and the 
same intere ts. 

It could never be more truly said than of the fir~~ 

emedy that it wa wo.r.se..tl.lan-the disease. Libert} is to 
r ' · · 1 I 'ch ·r faction what air is to fire;:. an aliment WlllOlll w 11 . 1 

JO!>tantly cxpireS':'Biit it could not?~ less ~olly to aboh~~l 
liberty, which is essential to pohucal . hfc, bccnu·bC· ll 
nourisJtcs faction, than it would be to '~1sh the ann~h~la· 
tion of ait, which is e~sential to animal hfc, becau~ It 1m 
part'\ to fire its destruCLive agc~cy. . 

The second expedient is as 1mpracucable as the. first 
would be unwise. As long as the reason o~ ma.n co~ttnucs 
fallible, and he is al liberty to exerCise It<- ~ltfferent 
opinions will be formed. As long as the c~nn~ct.wn sub
sistsoet\\fCell his reason and h is self-love, hts opt mons and 
his passions will have a reciprocal in11.ucncc on each ~ther; 
and the fonner will be objects to whtch the la.ucr wtll at 
tach themselves. The diversiLy in the faculucs of men, 
from which the rights of prop:ny o.rigina~e, is not less 
an imupcrablc obstacle to a umfornuty of.mtercst~. Tl~ 
prot!:ftion of these faculties. is the fint o~££!.,.Qlgov n· 
ment. From the protection of differcm .and unc_qual facul· 
tics of acquiring property, the possess~on of'<ltffcrent de
gree:. and kinds of property tmmedta~ely result.'>; .and 
(rom the influence of these on the senumcnts and vtew:
of u1c re:.pecti'e proprietors, ensues ~ division o£ the so 
cicty into different interests and pan•cs. . 

The latent causes of faction are thus sown m the. na
ture of man; and we see them eveq where broug~ll mto 
difTercnt degrees of acti,·ity, according .tO the d•~e;~ent 
circmmtances of civil society. A zeal for dtffcrcnt opt mons 
concerning religion, concerning government, am~ many 
other poi nts, as well o f speculation as of pracuce; ao 
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attachmcn~ to different leaders ambitiously contendi ng 
for. p~e-em•nencc and power; or to persons of other de
SC11puons w~osc fortun~ ha'c been interesting to the 
human pass1ons, have, 10 lUI n, divided mankind into 
parties, inflamed them with mutual animosity, and reo
deled them much more disposed to vex and oppress each 
other ~han. to co-or<:rate for their common good. So 
str?ng ~s. Llus propensuy of mankind to fall into mutual 
~mmos1ue.s, tll·at ~here no substamial occasion presents 
n self, the most fnvolous and fanciful distinctions have 
bee~ suffi?cm to ~indle their unfriendly passions and 
excne the1r most v1olcnt conflicts. But the most common 
and durable source of factions has been the various and 
unequal distribution of property. Those who hold and 
those who arc without property have ever formed distinct 
interests in society. Those who are .ged.itors, and those 
who arc debtors, fall under a like discrimination. A 
landed interest, a manufacturing interest, a mercantile 
interest, a moneyed interest, with many lesser interests, 
grow up of necessity in civili1ed nations, and divide them 
into di!Ierent classes, actuated by different sentiments and 
~iews. The reg-ul::uio~ o~ these various and interfering 
JOLer~sts forms the p~ •nc•pa1 task. of modem legislation, 
and JOvolvcs the spu •t of pa1 ty and faction in the neces
sary and ordina1 y operations of the government. 

No man is a llowed....to. be. ajud,g_e in his own cause be
caus: his inte1est would certainly bias his judgment, ~nd, 
n<?t 1mprobably, 'orrupt his integrity. With equal, nay 
wuh greater rea~on, a body of men are unfit to be both 
judges and p~1tics at the same time; yet what are many 
?f ~h~ most 1m_por~ant acts of legislation, but so many 
JUd~oal detcrmmauons, not indeed concerning the rights 
of s•?~lc person , but concerning the rights of large bodies 
of Clll7ens? And what arc the aifierent classes of legis
lators ~ut advocates and parties to the causes which they 
cte~ermme? ~s a law ~roposcd concerning pri vate debts? 
I_t 1s a quesuon to wh•ch the creditors are parties on one 
s•de and the debtors on the other. Justice ought to bold 
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the balance between them. Yet the parties are, and mu~t 
be, themselves the judges; and the most numerous pany, 
or, in other words, the most powerful faction must be 
expected to prevail. Shall domestic manufactures be en
couraged, and in what degree, by restrictions on foreign 
manufactures? are questions which would be differently 
decided by the landed and the manufacturing classes, and 
probably by neither with a sole regard lD juslice and the 
public. good. The apportionmeAt of taxes on the various 
descriptions of property is an act wrucl1 seems to require 
~he most exact impartiality; yet there is, perhaps, no 
legislative act in which greater opportunity and tempta
tion are given to a predominant party to trample on the 
rules of justice. Every shilling with '"hich they overbur
den the inferior number, is a shilling saved to their own 
pockets. 

Jl is in vain to say that enlightened statesmen will be 
able to adjust these clashing interests, and render them 
a IT suoservient to the public good. ~nligluened statesmen 
will not always be at the helm. Nor, in many cases, can 
such an adjustroem be made at all without taking into 1 

view indirect and I remote considerations/ which will 
rarely p•evail ever the immediate interest which one 
party may find in disregarding the t·ights of another or 
the good of the whole. 

The inference to which we are brought is, that the 
cauus of faction cannot be removed, and that relief is 
only to be sought in the means of controlling its effuts. 

I( a !action consists of less than a majority, relief is ~up
plied by the republican principle. which enables the ma
jority to defeat its sinister views by 1 egular ,·ote. It may 
dog the administration, it may convulse the society; but 
it will be unable to execute and mask its violence under 
the forms of the Constitution. \\'hen a majority is in
cluded in a faction, the form of pOpular government, on 
the other hand, enables it to sacrifice to its ruling pa~sion 
or interest both the public good and 1he r ights of other 
citizens. To secure the public good and private right~ 

' .,. 

-



58 T H E F ED E RA L IS T 

!_8!linst the da.ngcr o£ such a faclion, and at the same time 
to prcsef\'c the !>pit it and the form of P.Q~ular govet n
mern, is then the _s_reat objett to which our inquiries are 
airected. Let me aod that it is the great desideratum by 
which this form of go,ernment can be rescued from the 
opprobrium under which it has so long labored, and be 

• recommended to the esteem. and..adapticul.2f 11.1anli.nd. 
By what means is thi~ object attainable? Evidcmly by 

o ne of two onl}. Either the existence of the same passion 
or imerest in a majority at the same time must be pre
vemed, or the majority, having sud1 coexistent passion or 
interest, mu)t be rendered, by their number and loca l 
situation, unable to concert and carry into effect schemes 
1)£ oppression. lf the impulse and the opportunity be suf
fered to coincide, we well know that neither moral nor 
religious motives can be relied on as an adequate control. 
They arc not found to he such on the injustice and vio
lence of individuals, and Jo,e their efficacy in proportion 
to the number combined together, that is, in proportion 
as their efficacy beco111es needfu l. 

From this view of the subject it may be concluded that 
at Jlllrc:_ clcmoctaciby whid1 I mean a society consisting of 
a small number of citi1ens, who assemble and administer 
the go, ernment in person, can idmit of no cure for L!"le 
mischiefs .of Ca.ction. A common ..e_assion or interest will, 
in almost every case, be felt by a malorLu: of the whole; 
a communication and concert result from the form of 
government it elf; and there is nothing to check the in
ducement~ to sae1ifice the weaker part} or an obnoxious 
individual. H ence it is that such democracies have ever 
been _spectacles of tu_rhulcnce...andCOii"tentiQn; have ever 
becn]'OtmiTnc.omEatihle with~rsonal security or the 
rights of propc-.!J.Y; and have in general been as short in 
their Jives as they l1ave been violent in their deaths. 
Theoretic pol iticians, who have patronized this species 
of government, have erroneously supposed that by re
ducing mankind to a ~rfect eq!!ality in their political 
rights, they would, at the same time, be perfectly equal-
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ized and assimilated in their possessions, their opinions, 
and their passions. . . 

A republic, by whid1 I mean a government 1n wh .. ch the 
scheme of tepresenuuion takes place, opens a d rfferent 
prospect, and promises the cure for w_h rc~ we ~re seek
ing. Let us examine the pomts in whtch It vanes from 
pure democracy, and we shall comprehend both ~e 
nature of the cure and the efficacy which it must denve 
Cr ·he Union. 

,e !!VQ_g!eat points of difference bet~,·een a democ
racy and a republic are: first, ~~~on of th~ __ gov
emment, in the latter, t<La.-small.nll.lllbcl:. .o!. cwz~n.s 
elected by the rest; secondly, th~te.!.. ... ~.~.mber of cru
zcns~ and greater sphere of country, over which the latter 
may be extended. 

The efTecL of the first difference is, on the one hancl.. to 
refine and enlarge the public views,_2r_g::ssing them 
~nrough tbe mediurrtQC a chosen body oi awe~ whose 
wisdom may best discern the true int~rcs~ o( t~ear coun
try, and whose patriotism a nd lovcoLJ~succ w~ll be !cast 
likely to sacrifice it to temporary or parual consrderauons. 
Under sud). a regulation, it may well happc_n that the 
public voice, pronounced by the represent~uves of the 
people, will be more consonant to the pubhc good than 
i£ pronounced by the people themselves, convene? for the 
put poe. On th£_2ther _hand, the e[~ct ~ay be rm_e,_ted. 
Men of factious tempers, of local preJud_rces, oro( srmster 
destgnS, may, by intrigue, by corrupuon, or by ot ~er 
means fi rst obtain the suffrages, and then betray the m
terests: of the J?COple. The question resulting Is, whether 
srnalror c,xtens~e.puWics are more ~avorablc to _th_e 
election of proper guardians of the publrc weal; _and rt rs 
clearly decided in favor of the latter by two ob,·rous con· 
siderations: 

In the first place, it is to be remarked t~at, however 
small the republic may be, t~e r~esentauves J"?USL be 
rarsed to a cenain number, in order to guard ag<unst t.he 
cabals o( a few; and that, however large it mar be, they 
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must be limited to a certain number, in order to guard 
against the confusion of a multitude. Hence, the number 

o_f representatives in the two cases not being in propor
tion to that of t.he two constituents, and being proportion

ally greater in the small republic, it follows that, if t.he 

-- I f:OP.QrtiQn of fit characters be not Jess in the latge_ than 
~~~ small republic, the former will present a greater 

' opuon, and consequently a greater probability of a fit 
choice. 

In the next place, as each representative will be chosen 

by a greater number of citiLens in the large than in the 
small republic, it will be more difficult for unworthy 
candidates to praCLise with success the vicious arts by 

which elections arc too often carried; and the suffrages 

o{ tlle people being more free, will be more likely to 
centre in men who possess the most attractive met it and 
the most diffusive and eSLablished characters. 

It must be confessed t.hat in this, as in roost other cases, 

there is a mean, on both sides of vhich inconveniences 
will be found to lie. By enlarging too much the number 

of electors, you render the representative too little ac
quainted with all their local circumstances and lesser in

terests; as by reducing 1t too muCh, you render him un
July attached to these, and too liule fit tQ comprehend 

and pursue great and national objccls. The federa l Con
stitution !orms a happy combination in t.his respect; the 

great and aggregate interests being referred to the 

4 national, the local and particular to the State legislature . 
The other point of difference is, the greater number of 

citizens and extent o£ territory which may be brought 

within the compass of republican than of democratic 

government; and it i'lthis circumstance principally which 
renders factious combinations less to be dreaded in the 

former than in the latter. The smaller tl1e society, the 
fewer probably will be the distinct parties and interests 

composing it; the fewer the distinct parties and interests, 

the more frequently will a majority be found o£ the same 
party; and the smaller the number of individuals com-
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posing a majority, and the smaller the compass within 

which they are placed, the more easily will they concert 
and execute their plans of oppre~ion. Extend the sphere. 

and you take in a greater variety of parties and interests; 
lou make it less probable that a majority of the whole 

will ha'e a common motive to invade the rights of other 
citizens; or if such a common motive exists, it will be 

more difficult for all who feel it to discover their own 
strength, and to act in unison with each other. Besides 

other impediments, it may be remarked that, where there 

is a consciousness o{ unjust or dishonorable purposes, 
communication is always checked by distrust in propor

tion to the number whose concurrence is necessary. 
Hence, it clearly appears, that the same advantage 

which a republic has over a democracy, in controlling the 

effects of raction, is en joyed by a large over a small re

public,-is enjoyed by the Union. ov~r the Stat<7 c~m
posing it. Does the advantage constst m the subsutuuon 
of representatives whose enlightened views and vinuous 

seOITments render them superior to local prejudices and 

to schemes of injustice? lL will not be denied that the 

representation of th~ Union will be most like!J to possess 
these requisite endowmen ts. Docs it consist in the greater 
security afforded by a greater variety of parties, against 

the event of any one pany being able to outnumber and 

oppress the rest? I n an equal degree does the increased 
variety of _£arties comprised within the Union, increase 

this security. Docs it, in fine, consist in the greater ob

stacles opposed to the concert and accomplishment o£ the 
secret wishes of an unjust and interested majority? Here, 
again, the extent o{ the Union gives it the most palpable 

advantage. 
T he influence of factious leaders may kindle a flame 

within their particular States, but will be unable to spread 

a general conflagration thro_ugh the o~~er Stat:S. A_ re
ligiotts sect may degenerate 1nto a pohucal facuon 10 a 

part of the Con federacy! but the variety of sec~ dispersed 

over the en tire face of lt must secure the nau onal coun-

----
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cils against any danger from that source.~ra~c for _paper 
money, for an abolition o£ debts, for an equal division 
of property, .Q! for any other im2r<?_R<:r Qr wicked eroject, 
will be less apt to pervade the whole body of the Union 
than a particular member of it; in the same proportion 
as such a malady is more likely to taint a particular 
county or district, than an entire State. 

I n the extent and proper structure of the Union, there
fore, we beholcla republican remedy for the diseases most 
incident tq,.republican government. And according to the 
degree of pleasure and pride we feel in being republicans, 
ought to be our zeal in cherishing the spirit and support-
ing the character of Federalists. PunLIUS 

For the Independent ]oumal 

THE FEDERALIST NO. 11 

(HAll£ I LTO N) 

T o the People of the State of New Yo1·k : 
THE importance of the Union, in a commercial light, is 
one of those points about which there is least room to 
entertain a difference of opinion, and which has, in fact, 
commanded the most general assent of men who have 
any acquaintance with the subject. This applies as well to 
our intercourse with foreign countries as with each other. 

There are appearances to authorize a supposition that 
the adventurous spirit, which distinguishes the commer
cial character of America, has already excited uneasy sen
sations in several of the maritime powers of Europe. T hey 
seem to be apprehensive of our too great interference in 
that carrying trade, which is the support of their naviga
tion and the foundation of their naval strength. Those of 
them which have colonies in America look forward to 
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There are other points of view in which this subject 
might be placed, of a striking and animating kind. But 
they would lead us too far into the regions of futurity, 
and would involve topics not proper for a newspaper dis
cussion. I shall briefly observe, that our situation invites 
and our interests prompt us to aim at an ascendant in the 
system of American affairs. The world may politically, as 
well as geographically, be divided into four parts, each 
having a distinct set of interests. Unhappily for the other 
three, Europe, by her arms and by her negotiations, by 
force and by fraud, )las, in different degrees, extended her 
dominion over them all. Africa, Asia, and America, have 
successively felt her domination. The superiority she has 
long maintained has tempted her to plume herself as the 
Mistress of the 'Vorld, and to consider the rest of man
kind as created for her benefit. Men admired as pro
found philo~ophers have, in direct terms, attributed to 
her inhabitants a physical superiotity and have gravely 
asserted that all animals, and with them the human 
species, degenerate in America-that even dogs cease to 
bark after having breathed awhile in our atmosphere. • 
Facts have too long supported these arrogant pretensions 
of the Europeans. l!_!>elongs to us to vindicate the honor 
of the human race, and to teach that assuming brother, 
moderation. Union will enable us to do it. Disunion will 
add another ' 'iclim to his triumphs. Let Americans dis
dain to be the instruments of European greatness! Let 
the thirteen States, bound LOgether in a strict and in
dissoluble Union, concur in erecting one great American 
system, superior to the comrol of all transatlantic force 
or influence, and able to dictate the terms of the connec-
tion between the old and the new world! PunLJUS 

• "Recherches philosophiques aur lcs Am~ricains."-Puauus 
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ernments, and of which alarming symptoms have been 
betrayed by our own. All that remains, within this branch 
o( our inquiries, is to take notice of an objection that may 
be drawn from the great extent of counuy which the 
Union embraces. A few observations on this subject will 
be the more proper, as it is perceived that the adversaries 
o{ the new Constitution are availing themselves of the 
prevailing prejudice with regard to the practicable sphere 
of republican administration, in order to supply, by 
imaginuy difficullies, the want of those solid objections 
which they endeavor in vain to find. 

The error which limits republican government to a 
narrow district has been unfolded and refuted in preced
ing papers. I remru k here only that it seems to owe its 
rise and prevalence chiefly to the confounding of a re
public with a democracy, applying to the former reason
ings drawn from the nature of the latter. The true dis
t inction between these forms was also adverted to on a 
former occasion. It is, that in a democracy. the people 
meet and exercise the government in person; in a re
public, they assemble and administer it by their repre
sentatives and agents. A democracy, con equently, will be 
confined to a small spot. A republic may be extended over 
a large region. 

To this accidental source of the error may be added the 
artifice of some celebrated authors, whose writings have 
had a great share in forming tbe modern standard of 
political opinions. Being subjects either of an absolute 
or limited monarchy, they have endeavored to heighten 
the advantages, or palliate the evils of those forms, by 
placing in comparison the vices and defects of the re
publican, and by citing as specimens of the latter the 
LUrbulent democracies of ancient Greece and modem 
ltaly. Under the confusion of names, it has been an easy 
task to transfer to a republic observations applicable to a 
democracy only; and among others, the observation that 
it can never be established but among a small number of 
people, living within a small compass of territory. 
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Such a fallacy may have been the less perceived, as most 

of the popular governments of antiquity were of ~he 
democratic species; and even in modern Europe, to whtch 
we owe the great principle of representation, no example 
is seen of a government wholly popul:u-, and founded, at 
the same time, wholly on that pnnaple. I.£ Europe h~s 
the merit of discovering this great mecha~ucal pow~ m 
government, by the simple agency of wb1ch the w1ll ~f 
the largest political bod.Y may .be concemr~d, and tts 
force directed to any objeCt wh1ch the pubhc good re
quires, America can cl~im the merit o! making .the di~
covery the basis of unm1xed and cxtenstve republtcs. Ilts 
only to be lamented that a.n.y of her c:!tizens ~houl? wi~h 
to deprive her o( the addtuonal ment of dtsplaymg .Its 
full efficacy in the establishment of the comprehenstve 
system now under her consideration. . 

As the natural limit of a democracy is that dtstance 
from the central point which will just permit the most re
mote citizens to assemble as often as their public functions 
demand, and will include no greater number than can 
join in those functions; so the natur~l lim.it of a republic 
is that distance from tbe centre wh1ch w11l barely allow 
the representatives to meet ~ ofW!~ as may. be ne~cssary 
for the administration of publtc a[atrs. Can 1t be sa1d that 
the limits of the United States exceed this distance' It 
will not be said by those who recollect that the Atlantic 
Goast is the longest side of the Union, that during the 
term of thirteen years, the representatives of the States 
have been almost continually assembled, and that the 
members from the most distant States are not chargeable 
with greater intermissions of attendance than those from 
the States in the neighborhood of Congress. 

That we may form a juster estimate with regard to this 
interesting subject, let us resort to the actual dip1ensions 
of the Union. The limits, as fixed by the treaty of peace, 
are: on the east the Atlantic, on the south the latitude of 
thirty-one degrees, on the west the Mississippi, and on the 
north an irregular line r unning in some instances beyond 
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the Cony-fifth degree, in others falling as low as the forty
second. The southern shore of Lake Erie lies below that 
latitude. Computing the diMance between the thirty-first 
and Cotty-fifth degrees, it amounts to nine hundred and 
seventy-three common miles; computing it from thirty
one to folly-two degrees, to seven hundred and sixty-four 
miles and a half. Taking the mean for the distance, the 
amount will be eight hundred and sixty-eight miles and 
three fouHhs. The mean distance from the Atlantic to 
the Mississippi does not probabl) exceed seven hu ndred 
and fifty miles. On a comparison of this extent with that 
o( several countries in Europe, the practicability of ren
deri ng our system commensurate to it appears to be de
monstrable. lL is not a great deal larger than Germany, 
where a diet t ept escnting the whole empire is continually 
assembled; or than Poland before the late dismember
ment, whete another national diet was the depositary 
of the supreme power. Passing by France and Spain, we 
find that in Gre:u Bt itain, inferior as it may be in si:te, the 
representatives of the northern exuemity of the island 
have as fat to travel to the national council as will be re
quired of those of the most remote parts of the Union. 

Favorable as this view of the subject may be, some ob
servations remain which will place it in the ligh t sti ll 
mOte satisfactory. 

In the first place it is to be remembered that the gen
~ral government is not to be charged with the whole 
power of making and administering laws. Its jurisdiction 
s limited to cct tai n enumerated objects, which concern 

1ll the mcmbet:. of the republic, but which are not to be 
lttained by the separate pro,•isions of any. The subordi
nate governments, which can extend their care to all 
those other objects which can be separately provided Cor, 
wiJI retai,n their due au lhority and activity. 'Were it pro
posed by the plan o( the convention to abolish the go,.. 
emments of the particular States, its adversaries would 
have some ground for their objection; though it would 
not be difficult to ~how that if they were abolished the 
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general government would be compelled, b) the principle 
of self-preservation, to reinstate them in their proper 
jurisdiction. 

A second observation to be made is that the immediate 
object of the federal Constitution is to secure the union of 
the thirteen primitive States, which we know to be prac
ticable; and to add to them such other tatcs as may arise 
in their own bosoms, or in their neighbot hoods, '~hich 
we cannot doubt to be equally practicable. The arrange
ments that may be necessary for those angles and fractions 
of our territory which lie on our northwestern frontier, 
must be left to those whom further discoveries and ex
perience will render more equal to the task. 

Let it be remarked, in the third place, that the inter
course throughout the Union will be facilitated by new 
improvements. Roads will everywhere be shortened, and 
kept in better order; accommodations for travellers will 
be multiplied and meliorated; an interior navigation on 
our castel n side wiJI be opened throughout, or nearly 
throughout, the whole extent of the thirteen States. Th<." 
communication between the Western and Atlantic dis
tricts, and between different parts of each, will be ren
dered more and more easy by tho e numerous eanals with 
which the beneficence of nature has intersected our 
countt y, and which art finds it so little difficult to con
nect and complete. 

A fourth and still more important consideration is, 
that as almost every State will, on one side or other, be a 
fromier, and will thus find, in a regard to its safety, an 
inducement to make some sacrifices for the sake of the 
general protection; so the tatcs which lie at the greatest 
distance from the heart of the U nion, and which, of 
course, may partake least of the ordinary circulation of 
its benefits, will be at the same time immediately contigu
ous to fore ign nations, and will consequently sta nd, on 
particular occasions, in greatest need o( its strength and 
resources. It may be inconvenient for Georgia, or the 
States forming our western or northeastern borders, to 
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send their representatives to the seat of government; but 
the~ would find it more so to struggle alone against an in
vadmg enemy, or e~en to support alone the whole expense 
of those precautions which may be dictated by the nei"h
borhood of continual danger. If they should derive l~ss 
oenefit, therefore, from the Union in some respects than 
the l~ss. distant State:., they will derive greater benefu 
from 1t 1n other respects, and thus the proper equilibrium 
will be maintained throughout. 

I !ubmit to you, my fellow-citizens, these considerations 
in full confidence that the good sense which has so ofte~ 
marked your decisions will aJlow them their due weight 
and effect; and that you will never suffer difficulties, how
ever formidable in appearance, or however fashionable 
~he error on which they may be founded, to drive you 
mto the gloomy and perilous scene in to which the advo· 
cates Cor disunion would conduct you. Hearken not to the 
~nn:n~ral voice which tells you that the people of Amer
ICa, kn1t tOgether as they are by so many cords of affection, 
can no longer live together as members of the same fam
ily; can no lo~ger continue the mutual guardians of their 
mutual happmess; can no longer be fellow-citizens of 
one great, respectable, and flourishing empire. H earken 
not 1.0 the voice which petulantly tells you that the form 
of governmenL recommended for your adoption is a 
novelty in the political world; that it has never yet had a 
place in the theories of the wildest projectors; that it 
ra hly attempts what it is impossible to accomplish. No, 
my countrymen, shut your ears against this u nhallowed 
language. Shut your hearts against the poison which it 
conveys; the kind.1 ed blood which flows in the veins of 
American citi1cns, the mingled blooa which they nave 
shed in C1efcnee of their sacred rights, consecrnte their 
U~ion, ~nd excite _horror ~t the idea of their becoming 
aliens, nvals, enemtes. And •f novelties are to be shunned 
brlieve me, the most alarming of all novelties, the mos~ 
wild of all projects, the most rash of all attempts, is that 
o f rending us in pieces, in order to preserve our liberties 
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and promote our happiness. But why is the experiment 
of an extended republic to be rejected, merely because it 
may comprise what is new? Is it not the glory of the 
people o£ America, that, whilst they have paid a decent 
regard to the opinions o£ former times and other nations, 
they ha\C not suffered a blind veneration for antiquity, 
for custom, or for names, to overrule the suggestions of 
their own good sense, the knowledge of their own situa
tion, and the lessons of their own experience? To this 
manly spirit, posterity will be indebted for the possession, 
and the world for the example, of the numerous inno
vations displayed on the American theatre, jo favor o£ 

..Private righ~and public hapeiness. H ad no imponant ¥ 
step been taken by the leaders of the Revolut ion for 
which a precedent could not be discovered, no govern-
ment established of which an exact model did not present 
itself, the people of the United States might, at this mo-
ment, have been numbered among the melancholy victims 
of misguided councils, must at best have been labori ng 
under the weight of some of those forms which have 
crushed the liberties of the rest of mankind. H appily for 
America, happily, we trust, for the whole human race, 
they pursued a new and more noble course. They accom
plished a revolution which has no parallel in the an nals 
of human society. They reared the fabrics of governments 
which have no model on the face of the globe. They 
formed the design of a great Confederacy, whjch i t is 
incumbent on their successors to improve and perpetuate. 
If their works betray imperfections, we wonder at the 
fewness of them. If they erred most in the structure of 
the Union, th is was the work most difficult to be executed; 
this is the work which has been new modelled by the act 
of your convention, and it is that act on which you are 
now to deliberate and to decide. Puouus 



( 

88 T H E F E D ERA L I S T 

first to be removed. Are we entitled by nature and com
pact to a free participation in the navigation of the l\fis
sjs~ippi? Spain excludes us from it. Is public credit an 
indispensable reso~..:rce in time of public danger? \Ve seem 
to have abandoned its cause as desperate and irretriev
able. Is comme1ce of importance to national wealth? 
Ours is at the lowest point of declension. Is respectabi lity 
in the eyes of foreign powers a safeguard against fo1 eign 
encroachments? The imbecility of our governmenL even 
forbids them to treat with us. Our ambassadors abroad 
are the mere pageants of mimic sovereignty. Is a violent 
and u nnatural decrease in the value of land a symptom 
of national distress? The price of improved land in most 
pans of the cou ntry is much lower than can be accounted 
for by the quantity of waste land at market, and can only 
be full y explained by that want of private and public 
confidence, which are so alarmingly prevalent among all 
ranks, and which have a direct tendency to depreciate 
property of every kind. Is private credit the friend and 
patron of industry? That most useful kind which relates 
to borrowing and lending is reduced within the narrowest 
limits, and t.his still more from an opi nion of insecurity 
than from the S(arcity of money. To shorten an enumera
tion of particulars which can afford neither pleasure npr 
instruction, it may in general be demanded, what indica
tion is there of national disorder, poverty, and insignifi
cance that could befall a community so peculiarly blessed 
with natural advantages as we are, which does not form a 
part of the dark catalogue of our public misfonunes. 

This is the melancholy situation to which we have been 
brought by tho~e very maxims and councils which wou ld 
now deter us from adopting the proposed Constitution; 
and which, not content with having conducted us to the 
brink of a precipice, seem sesolved to plunge us into the 
abyss that awaits us below. H ere, my countrymen, im
pelled by every motive that ought to influence an en
lightened people, let us make a firm stand for our safety. 
our tranquillity, our dignity, our reputation. Let us at 
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r It is true, as h~ been before observed, t~at facts, too 
bborn to be resi\ted, have produced a specte~ of gene~al ~~nt to the absu act proposition that there ex sst matenal 

defects in our national system; but the usef.ulness of the 
S
·on on the part of the old adversanes of federal conces 1 , .· . measures, is destroyed by a strenuous op.pos~uon to a 

1, upon the only principles that can grve rt n. chance refme~~~ ' "'hile they admit that the govet nment of _the o su · h d agarnst United States is clestiwte of energy, t ey conten .. 
{erring upon it those powers which arc requ_tslle to ~~n ly that energy. They seem still tO aim .at thrngs re-

J;,ant and irreconcilable; at an augroentauon of f.ed~ral 
~uthority, without a diminution of Sta_te authonty, ~t 
sovereignty in the U nion, and complete rndepen~ence.m 
the members. They still, in fine, seem to ~e11s~ w1~1 
blind devotion the political monster of an tm.Per:um m 
imperio. This renders a full display_ oE the pnnc1pal de
fects of the Confederation necessary, rn order to s~ow that 
the evils we experience do not ptoceed hom m1n,ute ? r 

'al imperfections, but from fundamental cnors tn paru . · h' h t b amended the structure of the burldmg, w tc canno . e . 
otherwise than by an alteration in the first pnnc1ples and 
main pillars of the fabric. . The great and radical vice in th~ c?nstruwon of the 

· ting Confederation is in the prrnc1plc of LEGISLA~;~N for STATES or COVERNl\fENTS, in their COR
PORATE or COLLECTIVE CAPACITIES, and. as 
contradistinguished from the INDIVIDUALS of whrch 
they consist. Though this principle does not run through 
all the powers delegated to the Union. yet it pervades and 

overns those on which the efficacy of the res~ depends. 
i:xcept as to the rule of apportionment, tl~e.t?mted States 
has an indefinite discretion to make reqursrt~ons .ror men 
and money; but they have no aut.h~rity tO_ r.a1Se etther, by 
regulations extending to the ind tvldual citizens .of Amer
ica. The consequence of th is is, that though 111 theory 
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stand in a similar relation to each other, and to drop the 
prOJeCt of a general DlSCRETIONARY SUPERJN ff.:\OEl,C£, the 
scheme would indeed be pernicious, and would entail 
upon us all Lhe mischiefs which have been enumerated 
under the first bead; but it would have the merit of being, 
at least, consistent and practicable. Abandoning all views 
wwards a confederate government, this would bring us 
to a simple alliance offensive and defensive; and would 
place us in a situation to be alte1 nate friends and enemies 
of each. other, as our mutual jealousies and rivalship.s, 
nourished by the intrigues of foreign nations, shvuld pre
soibe to us. 

But if we are unwilling to be placed in this perilous 
situation; if we still will adhere to the design of a national 
government, or, which is the same thing, o( a superintend
ing power, under the direction of a common council, we 
must resolve to incorporate into our plan those ingre
dients which. may be considered as forming the character
istic difference between a league and a government; we 
must extend the authority of the Union to the persons 
of the citi7ens,-the only proper objects of government. 

Government implies the power of making laws. J t is 
essential to the idea of a law, that it be attended with a 
sanction; or, in other words, a penalty or punishment for 
disobedience. H there be no penalty annexed to disobe
dience, the resolutions or commands which pretend to Le 
laws will, in fact, amount to nothing more than advice 
or recommendation. This penalty, whatever it may be, 
can only be inflicted in two ways: by the agency of the 
courts and ministers of justice, or by military force; by the 
COERCION o( the magistracy, or by the COERCION of arms. 
T he first kind can evidently apply only to men; the last 
kind must of necessity, be employed against bodies politic, 
or communities, or States. It is cvidem that there is no 
proCC'>s o£ a court by which the ob ervance of the laws can, 
in the last resort, be enforced. entences may be de
nounced against them Cor violations of their dmy; but 
these sentences can only be carried into execution by the 
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swu1 d. In an association where the general authority is 

confined to the collective bodies of the commuoiues that 

compose it, cve1·y breach of the laws must involve a state 

of war; and military execution must become the only in

strument of civil obedience. Such a state of things can 

certainly not deser'e the name of go,ernment, nor would 

any prudent man choose to commit his happiness to it. 

There was a time when we we1e told that breaches, by 

the States, of the regulations of the federal authority were 

not to be expected; that a sense o( common interest would 

preside over the conduct of the respecti\'e members, and 

would beget a full compliance with all the constitutional 

requi itions of the Union. This language, at the present 

day, would appear as wild as a great part of what we now 

hear from the same quaner will be thought, when we 

shall have received further lessons from that best oracle 

of wisdom, experience. 1L at all times betrayed an igno

rance of the true springs by which human conduct is 

actuated, and belied the original inducements to the es.. 

tablishment of ci\ il power. "'Lil¥.bas g__ovemment been in

stiLUted at all? Because the passions of men will not 

conform to the dictates or reason and justice, wilhout 

constraint. Has it been found that bodies of men act with 

more rectitude or greater disinterestedness than individ

uals? The contrary of this has been inferred by all accu

rate observers of the conduct of mankind; and the infer

ence is founded upon obvious reasons. Regard to reputa

tion has a less acti\e influence, when the infamy of a bad 

action is to be divided among a number, than when it is 

to fall singly upon one. A spirit of faction, which is apt to 

mingle its poison in the deliberations of all bodies of 

men, will often hurry the persons of whom they are com· 

posed into impropt ieties and excesses, for which they 

would blush in a private capacity. 
In addition to all this, there is, in the nature of sov

ereign power, an impatience of con(roi, that disposes 

those who are invested with the exercise of it, to look 

with an evil eye upon all external attempts to restrain or 
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direct its operations. From this spirit it happens, that in 

every political association which is formed upon the prin

ciple of uniting in a common interest a number of lesser 

sovereignties, there will be found a kind of eccentric 

tendency in the subordinate or inferior orbs, by the opera

tion of which there will be a perpetual effon in each to fiy 

off {rom the common centre. This tendency is not difficult 

to be accounted for. It has its 01 igin in the love of power. 

Power controlled or abridged is almost always the rival 

and enemy of that power by which it is controlled or 

abridged. This simple proposition will teach us, how little 

reason there is to expect, that the persons intrusted with 

the administration of the affairs of the particular mem

bers of a confederacy will at all times be ready, with per

fect good-humor, and an unbia~ed regard to the public 

weal, to execute the resolutions or decrees of the general 

authOJ ity. The reverse of this results from the constitu

tion of human nature. 
If, therefore, the measures o£ the Confederacy cannot 

be executed without the intervention of the particular 

administrations, there will be little prospect of their 

being executed at all. The rulers of the respective mem

bers, whether they have a constitutional right to do it or 

not, will undertake to judge of the propriety of the 

measures themselves. They will consider the conformity 

of the thing proposed or required to their immediate in

terests or aims; the momentary conveniences or incon

veniences that would attend its adoptioa. All this will be 

done; and in a spit it of interested and suspicious scrutiny, 

without that knowledge of national circumstances and 

reasons of state, which is essential to a right judgment, and 

with that strong predilection in favor of local objects, 

which can hardly fail to mislead the decision. The same 

process must be repeated in every member of which the 

body is constituted; and the execution o£ the plans, 

framed by the councils of the whole, will always fluctua te 

on the discretion of the ill-informed and prejudiced 
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support, till the frail and tollet ing edifice cems ready to 
{all upon our beads, and to crush us beneath its ruins. 

Punuu~ 

From tile New York Packet, Tuesclay, December 4, I787 

T HE FEDERALIST NO. 16 

(HAMILTOI') 

To the People of the State ofl\'cw York: 
Tm tendenc} of the principle of kgblation for States, or 
communities, in their poliLical capacities, as it has been 
exemplified by the experiment we have made of it, is 
equally attested by the events which ha\'e befallen all 
other zovernments of the confederate kind, of which we 
have any account, in exact propot Lion to its prevalence in 
tho~e systems. The confl! mations of this fact will be 
worthy of a distinct and particular examination. I shall 
content myself with barely ob~erving here, that of all the 
confederacies of antiquity, which history has handed 
down to us, the Lycian and Ach.ean leagues, as far as 
there remain vestiges of them, appear to have been most 
free from the fetters of that mistaken principle, and were 
accordingly those which have best deserved, and have 
most liberally received, the applauding suffrages of 
political wt i ters. 

This exceptionable principle may, as truly as empha ti
cally, be styled the parent of anarchy: It has been seen 
that delinquencies in the members of the Union are its 
natural and necessary offspring; and that whenever they 
happen. the only constitutional remedy is force, and the 
immediate effect of the use of it, ci\il war. 

It remains to inquire how far so odious an engine of 
government, in its application to us, would even be 
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uonal authori~) must be manifested through the medium 
of the ~LS of justice. The govetnmem of the Union, 
like that of each State, must be able to address itself im
mediately to the hopes and fears o( individuals; and to 
aw·act to its support those passions which have the 
strongest influence upon the human heat t. It must, in 
short, possess all the means, and ha\e a right to resort to 
all the methods, of executing the powers with which it 
is intrusted, that a• e possessed and exercised by the gov
ernments of the particular States. 

To this reasoning it may perhaps be objected, that i( 

any State should be disaiiected to the authority o£ the 
Union, it could at any time obstruct the execution of its 
laws, and bring the mauer to the same issue of force, with 
the necessity of which the opposite scheme is reproached. 

The plausibility of this objection will vanish the mo
ment we advert to the essential difference between a mere 
NON-COMPLIANCE and a DIRECT and ACTIVE RESISTANCE. tf 
the interposition of the State legislatures be necessary to 
give effect to a measure of the Union, they have only NOT 

TO ACT, or to ACT 'EVASIVELY, and the measure is defeated. 
This neglect of duty may be disgui cd under affected but 
unsubstantial provisions, so as not to appear, and of 
course not to excite any alarm in the people for the safety 
of the Constitution. The State leaders may even make a 
merit of their surreptitious invasions o{ it on the ground 
of some temporat y convenience, exemption, or advantage. 

But if the execution of the laws of the national govern· 
mcnt should not require the intervention of the tate 
legislatures, if they were to pass into immediate operation 
upon the citizens themselves, the pa1ticular governments 
could not interrupt their progress without an open and 
violent exertion of an unconstitutional power. No omis
sions nor evasions would answer the encl. They would be 
obliged to act, and in such a manner as would leave no 
doubt that they had encroached on the national rights. 
An experiment of this nature would always be hazardous 
in the face of a constitution in any degree competent LO 
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rules of calculation. \\'hen they happen, they commonly 
amount to revolutions and dismemberments of empire. 
No form of government can always either avoid or con· 
trol them. It is in vain to hope to guatd against events 
too mighty for human foresight or precaution, and it 
would be idle to object to a government because it could 
not perform impossibilities. Punuus 

For the Independent ]oumal 

THE FEDERALIST NO. 17 

(HAMILTON\ 

To the People of the State of New Yorlc· 

AN OBJECTION, of a nature different from that which ha!> 
been stated and answered, in my last address, may per· 
haps be likewise urged against the pl'inciple of legisla· 
tion for the individual citizens of Ame1 ica. It may be 
said tha t it would tend to render the governmem of the 
Union too powerful, and to enable it to absorb those resid
uary authorities, which it might be judged proper to 
leave with the taLes for local purposes. Allowing the 
utmost latitude to the love of power which any reason· 
able man can require, I confess I am at a loss to discover 
what temptation the persons intrusted with the adminis· 
tration of the general governmem could ever feel to divest 
the States of the authorities of that description. The regu· 
lation of the mere domestic police of a tate appears to 
me to hold out slender allurements to ambition. Com· 
merce, finance, negotiation, and war seem to comprehend 
all the objects which have charms for minds governed by 
that passion ; and all the powers necessary to those objects 
ought, in the fint instance, to be lodged in the national 
depository. The administration of p1 ivate justice between 
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the ctutens of the same State, the supenision of agri
cullUJ c and of other conce1 ns of a ~imilar nature all 
those things, .in 'l.lOtt, which arc proper to be provided for 
by local lcg•~lauon, can nc,·er be desirable cares of a 
genet a! julisdiction. It is therefore improbable that there 
should exist a.dispos!tion in the federa l councils to usurp 
the powers wtth ~~·h•ch they are connected; because the 
attempt. to cxcrc•se those powers would be as trouble
some as 1t would be nugatoq:; and the possession of them, 
for that.•cason, would conutbute nothing to the dignity, 
to the llllJ>Oitancc, or to the splendor of the national 
government. 

But let it be admitted, for argument's sake, that mere 
wantonness and lust of domination would be sufficient to 
beget that clisposition;.~till it may be safely affirmed, t11at 
tl:c se~1se of th.c consuuaent body of the national .reprc
sentauvcs, or, 111 other words, the people of the several 
States, w?uld control the indulgence of so extravagant 
an appetttc. It will always be far more easy for the State 
govca nm<'nt~ to encaoach upon the national authorities 
than for rhc .n~tion~l government to encroach upon th~ 
State authonues. 1 he proof of this proposilion turns 
u~>On the ~cater dcgrc..~ ~f innuence whid1 tlle State gov
:tnmcnts, 1f they ad~nmtstcr their affairs with uprigln
Jc~ and prudence, .wall generally possess over the people; 
a cu c~unsta.nce whach at the same time teaches us that 
there.•s ~n mherent and inu insic wcak.ne~s in all federa l 
~onsu~uuons; and that too much pains cannot be taken 
m thc1r organitation, to gi,·e them all the force which is 
compatible '~it!~ the ~rinciple of liberty. 

The Sllf>Cltor H) of mfluence in fa\'or of the particular 
government!> would rc~ult part!) from the diffusi'e con
struction of the n.ational go".ernment, but chiefly from the 
naLU.re. of tl~e ObJeCts to wh1ch the attention of the State 
admtnrstrauon'> would be directed. 

It is a known fact in human nature, that its affections 
arc. commonly weak in proportion to the distance or d if
!ustvencss of the object. Upon tlle same principle tllat a 
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roan is more attached to his family than to hi~ neighbor
,hood, to his neighborhood than to the commumty atlat~e, 
the people of each tate would be apt to feel a stronger baa~ 

10warcb their local governments than towards the ~ov~m· 

111ent of the Union; unless the force of that pnnople 
should be destrO)ed by a much better administration of 
the latter. 

1 his strong propensity of tlle human heart woul~l find 
powerful auxiliaries in ~1e obj~cts of State.rcgu~auon. 

The variety of more manute mterests, whach wtll nec~s
sarily fall under the superintendence of t~e local a~mm
istrations, and which will form so many nvulcts of milu
ence, 1 unning through every part of the ~iety, ca~not 
be particulatiJed, without involving a deta~l too t~d10~s 
and uninteresti ng to compensate for the mstructton 1t 
might afford. . 

There is one transcendent advantage belongang to the 
province of the State governments~ which al?nc suffices to 
place the matter in a clear and sat.'sf~ctory hgh.t,-:-~ m:an 
the ordinary administration of cramtnal and c1vtl ~ustace. 
This of all others, is the most powerful, most umvcrsal, 
and :Uost attractive source of popular obedience and at
tachment. It is that which, being the immediate and 
visible guard ian of li fe and property, ha·\.ing its h~nefits 
and its terrors in constant activity before the publtc eye, 
regulating all tllose pe~o_n_al im~res~s .and ra.miliar c?n
ccrns LO which the senstbthty of md1vtduals IS more Im
mediately awake, contributes, more than any other cir
cumstance, to impressing upon the minds of the people, 
affection, esteem, and reverence towards tlle government 
This great cement of society, which wi ll difiu e itself 3) 

most wholly through the channels of the pani~ular gov· 
ernments, independent of all other causes of mnuence, 
would insure them so decided an empire over their re 
spcctiYe cititens as to render them at all times a c~mplcte 
counterpoise, and, not un(requemly, dangerous ra .. als to 
the power of the Union. 

The operations of the national government, on the 
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other hand, falling Jess immediately under th: observa
tion of lhe mass of the citizens, the benefits denved from 
it will chiefly be pet ceived and ~ttended to by s~eculative 
men. Relating to more general tnterests, they wtll be I~ 
apt to come home to th~ fee~ings of ~e people; and, ~~ 
proportion, less likely to tnsptre an habaual sense of obh
gation, and an active sentiment of attachment. 

The teasoning on this head has been abun?an.tly cxe.m
plified by the experience of all federal consututt?ns wtth 
which we arc acquainted, and of all others whtch have 
borne the least analogy to them. . 

Though the ancient feudal sySLems were not, stnctly 
speaking, confederacies, yet they partook of the naLUre of 
lhat species of association. There was. a common head, 
thie!tain, or sovereign, whose authonty extended over 
the whole nation; and a number of subordinate vassals, 
or feudatories, who had large portions of land allotted .to 
them, and numerous trains of inferior vassals or retam
'!rs, who occupied and cultivated tl1at land upon the 
tenure of fealty or obedience to tl1e pers~ns of whom t~ey 
held iL. Each principal vassal was a lUnd of soveret~ 
within his particular demesnes. ~~e consequenc~s of lhts 
situation were a continual opposnwn to authorny of the 
sovereign, and frequent wars between the great barons or 
chic£ feudatories themselves. The power of the head o f 
the nation was commonly too weak, either to preserve 
the public peace, or to protect the peol?le ag~nst the op
pressions of their immediate lords. T~ts ~nod of ~uro
pcan affairs is emphatically styled by htstonans, the umes 
of feudal anarchy. . 

\'hen the sovereign happened to be a man of vtgorous 
and warlike temper and of superior abilities, he would 
-.cquire a personal weight and influence, which answer.ed, 
for the time, the purpo es of a more regula-r authonty. 
But in general, the power of the ?aroos triu~phed. o:er 
that of the prince; and in many tnstances hts dommwn 
was entirely thrown off, and the great fiefs were erect.ed 
into independent principali ties or States. In those m-
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stances in which the monarch finally prevailed over his 
vassals, his success was chiefly owing tO the tyranny o( 
those vassals O\'er their dependents. The barons, or nobles, 
equally the enemies of tl1e sovereign and the oppt e~ors 
of the common people, were dreaded and dete~>ted by 
botl1; till mutual danger and mutual interest effected a 
union between them fatal to tl1e power of the a1 istocracy. 
Had the nobles, by a conduct of demcncy and justice, 
presenecl the fidelity and devotion of their retainers and 
followers, the contests between them and the prince must 
almost always have ended in lhcir favor, and in lhe 
aorldgment or subversion of the royal authority. 

This is not an assertion founded merely in speculation 
or con jccwre. Among other illustrations of itS lt uth 
which might be cited, Scotland will furnish a cogent 
example. The spirit of clanship which was, at an eatly 
day, introduced into that kingdom, uniting the nobles 
and their dependents by ties equivalent to lhosc of kin 
dred, rendered the aristocracy a constant overmatch fo r 
the power of the monarch, till the incorporalion with 
England subdued its fierce and ungovernable spirit, and 
reduced it within those rules of subordination which a 
more rational and more energetic system of civil polity 
had previously established in the latter kingdom. 

The separate governments in a confederacy may aptly 
be compared with tl1e feudal baronies; with tl1is ad
vantage in their favor, that from lhe 1easons already ex
plained, they will generally possess the confidence and 
good-will of lhe people, and with so important a suppon, 
will be able effectually to oppose all encroachmcn~ of 
the national government. It will be well if they are not 
able to counteract its legitimate and necessary authority. 
The points of similitude consist in the rivalship of power, 
applicable to both, and in the coNCENTRATION of large 
portions of tl1e strength of ilie community into particular 
DEPOSITS, in one case at tl1e disposal of individuals, in the 
other case at the disposal of political bodies. 

A concise review of tl1e events mat have attended con· 
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federate governments will furr.her illustrate lhis im
porumt doctrine; an inauention to which has been r.he 
great source of our political mistakes, and has given our 
jealousy a direction to the w1 ong side. This review shall 
form the subject of some ensuing papers. Pusuus 

For the lmit•pendent journal 

T H E FEDERAL! T NO. 18 

(H A M I L T 0 N A N 0 M A 0 I S 0 N} 

To the People of the State of New York: 
AMONC the confederacies of anLiquity, the most consider
able was that of the Grecian republics, associated under 
the Amphictyonic council. From the best accounts trans
mitted of this celebrated institution, it bore a very in
structive analogy to the presenL Confederation o( the 
lmerican tates. 

The members retained r.he character of independent 
and sovereign states, and had equal votes in the federal 
council. This council had a general aur.hority to pro
pose and resolve whatever it judged nece sary for the com
mon welfare of Greece; to declare and carry on war; to 
decide, in the last re on, all comroversies between the 
members; to fine the aggressing party; to employ the 
whole force of the confederacy against the disobedient; 
to admit new members. The Amphictyons were the guar
dians of religion, and of the immense riches belonging to 
the temple of Delphos, whete they had the right of juris
diction in controversies between the inhabitants and 
those who came to consult the oracle. As a further pro
vision for the efficacy of the federal powers, r.hey tOok an 
oath mutually to defend and protect the u nited cities, LO 
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punish the 'iol:uors of this oath, and to inflict \Cngeance 
on sacrilegious despoilers of the temple. 

In tbeo1 )', and upon paper, tl1is apparatus of powers 
seems amply ~ufficienL for all general puq>oscs. J n several 
material instances, they exceed the powe• s enumerated 
in the articles o( confederation. The AmphiCt)Ons had in 
0eir han~s the sup?rstition of the times, one of the prin
opal engmes by wJuch government was then maimained; 
they had ~ ?eclared authority to use coercion against re
fractOl y ciUes, and were bound by oath to exert this 
autllority on the necessary occasions. 

Very different, nevertheless, was the experiment from 
tlle theory: ~he powers, like ~ose of the p• esem Congress, 
,~e~e ~dmi~Jstere_d_ by dcpu~•~s appointed wholly by the 
ewes mthe•r pohucal capaoues; and exercised over them 
in the same capacities. Hence tlle weakness, the disorders, 
and finally the destruction of the confederacy. The more 
powerful members, instead of being kept in awe and sub
ordination, tyrannized successively over all the rest. 
Atllens, as we leat n (rom Demost11enes, was the arbi tcr of 
Greece seventy-three years. The Lacedremonians next 
governed it twenty-nine years; at a subsequent period, 
after the baule of Leuctra, tlle Thebans had their turn 
of domination. 

It happened but too often, according to Plutarch, tllat 
the deputies of the strongest cities awed and con:upted 
those of t.he weaker; and that judgment went in favor of 
tlie roost powerful party. 

_Even i~ the midst of defensive and dangerous wars 
wllh Pers1a and Macedon, the members never acted in 
concert, and were, more or fewer of them, eternally the 
dupes or the hirelings of the common enemy. The in
tervals o£ foreign war were filled up by domestic vicissi
tudes, convul ions, and carnage. 

After the conclusion of the war with Xerxes, it appears 
that the Lacedremonians required that a number of the 
citi~ should be turned out of the confederacy for the 
unfallhful part tlley had acted. The Ar.henians, finding 
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that the Laceda.'ITlonians would lose fewer partisans by 
such a measure than themsehes, and would become mas
lets o [ the public delibetations, vigorously opposed and 
defeated the auempt. This piece of history proves at once 
the inefficiency o£ the union, the ambition and jealousy 
of its most powe1 fulntembers, and the dependent and de
graded condition of the test. T~e smaller membe~s, 
though entitled by the theory o£ thesr system to revolve m 
equal pride and majesty around the commo:' centre, ha? 
become, in fact, satellites of the orbs of pnmary magns
tude. 

Had the Greeks, sa}S the Abbe Milot, been as wise as 
t11ey were courageous, they w~>Uid have been ad~onished 
by ex pes ience of the necessJLy of a closer unz~n, and 
would have availed themselves of the peace wh1ch fol
lowed their success agai nst the Persian arms, to establish 
such a reCormation . JnMcad o[ this obvious policy, Athens 
and Sparta, inflated with the. victories and the gl~ry they 
had acquired, became first nvals and then enemtes; and 
did each other infinitely more misd1ief than they had 
suffered from Xerxes. Their mutual jealousies, fears, 
hatreds, and injuries ended in the celebrated Pcloponne
sian war; which itself ended in the ruin and slavery of 
1he Athenians who had begun it. 

As a weak go,·em mem, when not at ,,.ar, i~ ever ~gi
tated by iruerna l dissensions, so these never f~sl to br~ng 
on fresh ca lami ties from abroad. The Phocsans havmg 
ploughed up some consecrated ground belonging to ~e 
temple of Apollo, the Amphictyon ic council, accordsng 
to the superstition of the age, imposed a fine on the 
sacs ilegious offenders. The Phocians, being abetted by 
Athens and Sparta, refused to submit to the decree. T.he 
Thebans, with othet s of the cities, undenook to masn
ta in the authority .,f the Amphictyons, and to ave~ge.the 
violated god. The Iauer, being the weaker party, mvlled 
the assistance o f Philip of Macedon, who had secre~ ly 
fostered the con test. Philip glad ly seized the op~rtumty 
of executing the designs he had long planned agamst the 
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li berties of Greece. By his intrigues and bribes he won 
over to his interests the popular leaders of several citie1; 
by their inOuence and votes, gained admission into the 
Amphictyonic council ; and by his arts and his arml>, made 
l1im elf master of the confederacy. 

Such were the consequences of the fallacious ps inciple 
on which this interesting establishment was founded. 
H ad Greece, says a judicious o bserver on her fate, been 
uni ted by a stricter confederation, and persevered in he1 
union, she would never have worn the chains of Mace
don; and might have proved a barrier to the vast projects 
of Rome. 

The Ach<ean league, as it is called, was another society 
of Grecian republics, which supplies us with valuable 
insuuction. 

The Union here was far more intimate, and its or
ganiallion much wiser, than in the preceding insta nce. 
ll wi-ll accordingly appear, that though not exempt from 
a similar catastrophe, it by no means equall y deserved it. 

The cities composing this league retained their mu
nicipal jurisdiction, appointed their own officers, and 
enjoyed a perfect equality. The senate, in which they 
were sepresented, had the sole and exclusive right of 
peace and war; of sending and receiving amb~ssa.dors; 
of entering into treaties and alliances; of appomung a 
chief magistrate or pr:etor, as he was called, who com
manded their armies, and who, with the advice and con
sent of ten of the senators, not only administered the gov
ernment in the recess of the senate, but had a great share 
in its deliberations, when assembled. According to the 
primitive constitution, there were two pr:etors associated 
in the administration; but on trial a single one was pre
ferred. 

1L appears that the cities had all the same laws and 
customs, the same weights and measures, and the same 
money. But how far this effect proceeded from the au
thority of the federal council is left in uncestainty. It is 
said only that the cities were in a manner compelled to 
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receive the same Jaws and usages. 'When Laceda:mon was 

brought into lhe league by Philopa:men, it w.ts attended 

with an aholi~ion olthe irhtitutions and laws of Lycutgus, 

an~l an adoption of those; of t.hc Acha:an1>. The Amphkty

onrc confederacy, of whrch !.he had been a member, left 

he~ in th,e ~ull_ exercise of her go,ernmcnt and her legis

latron. 1 hrs crrcumstance alone proves a very material 

difference in the genius of the two S)Stems. 

It is mud1 to be regreued that such imperfect monu

ments remain of this curious political fabric. Could i ts 

~merior structure and regular operation be ascertained, 

?t iii probable that more light would be lhrown by it on 
1
the science of federal govcr nment, than by any of the like 

expcr imems with which we arc acquainted. 

One imponant fact seems to be witnessed by all the 

historians who take notice of Ach;ean affairs. It is, that as 

well after the renovation of the league b) Aratus, as be

fore its dis~olution by the ans of Macedon, there v~as 

infinitely m01e of moderation and justice in the adminis

tration of its govcr nment, and less of violence and sedi

tion in the people, than were to be found in any of the 

cities excn·ising singly all the prerogative!> of sovereignty. 

The Abbe ~lably, in his obscn·ations on Greece, say!> that 

the popular government, which was so tempestuous else

where, cauo;ccl no <lisordcn in the members of the Acha:an 

republic, because it wns there tempered by the general 

authority and laws ofthl' confederacy. 

"'e are not to conclude too hastily, however, that fac

tjon did not, in a certain degree, agitate the particular 

cities; much less that a due subordination and harmony 

reigned in the general system. 1 he conuary is sufficiently 

displayed in the vicissitudes and fate of the republic. 

\\'hilst 1he Amphictyonic confederacy remained, that 

'>f the Acha:ans, which comprehended the less important 

citiec; only, made little figure on the theaue of Greece. 

\\'hen the for mer became a victim to Macedon, the latter 

was spared by the policy of Philip and Alexander. Under 

the successors of these princes, however, a d ifferent policy 
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prevailed. The a:ts of division were practised among the 

AclHca~s. Ead1 clly was seduced into a separate interest; 

the umon was di sol\'ed. Some of the dties fell under the 

tyranny of 1\Iac.edonian garrisons; others under that of 

usurpers springing out of their own confusions. Shame 

and opptession erelong awakened their lo\e of liberty. 

A few cities reunit:~· Their example was followed by 

others, as opponun1ues were found of cutting off their 

tyrants. The league soon eml.,raccd almost the whole 

Peloponnesus. Macedon saw its progress; but was hindered 

by intemal dissensions from stopping it. All Greece 

caught the cnlhu~iasm and seemed ready to unite in one 

confederacy, wh~~ the jealousy and envy in Sparta and 

Athens, of the rrsrng glory of the Ach:rans, threw a fatal 

damp on the enterprise. The dread of the Macedonian 

power induced the league to court the alliance of the 

kings of Eg) pt and S}Tia, who, as successors of Alexander 

were 1·ivals of the king of Macedon. This policy was de~ 
feat~d. by Cleomenes, king of Sparta, who was led by his 

aml>ruon to make an unprovoJ...ed attack on his nl!ighbors, 

the Acha:ans, and who, as an enemy to Macedon, had 

inte1est enough with the Egyptian and S)rian princes to 

effect a breach of thei1 engagements with lhe league. The 

Ach:rans were now reduced to the dilemma of submiuing 

to Cleomenes, or of supplicating the aid of M.tcedon, its 

former oppres or. The latter expedient was adopted. T he 

con~ests of the Greeks alwa~s afforded a pleasing oppor

tun_ny to. that powerfu~ ne1ghbor of intermeddling in 

therr affarrs. A ~f~cedonran arm) quickly appeared. Cleo

menes was vanqurshed. The Acha:ans soon experienced, 

as often happens, that a 'ictorious and powerful ally i~ 

but an.olhcr oame for a ~naster. Alllhat their most abject 

comphanccs could obtarn from him was a toleration of 

the exercise of their laws. Philip, who was now on the 

throne of Macedon, soon provoked by his tyrannies fresh 

combinations among the Greeks. The Acl1a:ans, though 

weakened by internal di sensions and by the revolt o! 

Messene, one of its members, being joined by the iEcoliam 



112 THE FEDERALIST 

and Athenians, erected the standard of opposition. Find
ing themselves, though thus supported, unequal to the 
undertaking, they once more had recourse to the danger
ous expedient of introducing the succor of foreign arms. 
The Romans, to whom the invitation was made, eagerly 
embraced it. Philip was conquered; Macedon subdued. A 
new crisis ensued to the league. Dissensions broke out 
among its members. These the R omans fostered. Calli
crates and other popular leaders became mercenary in
struments for inveigling their countrymen. The more 
effectually to nourish discord and disorder the Romans 
had, to the astonishment of those who confided in their 
sincerity, already proclaimed universal liberty • through
out Greece. With the same insidious views, they now se
duced the members from the league, by representing to 
their pride the violation it committed on their sover
eignty. By these arts this union, the last hope o( Greece, 
the last hope o( ancient liberty, was torn into pieces; and 
1uch imbecility and distraction introduced, that the anns 
of Rome found little difficulty in completing the rui n 
which their arts had commenced. The Achreans were cut 
to pieces, and Achaia loaded with chains, under which it 
is groaning at this h0ur. 

I have thought it not superfluous to give the oudines of 
this important portion of history; both because it teaches 
more than one lesson, and because, as a supplement to the 
outlines o£ the Achrean constitution, it emphatically 
illustrates the tendency of federal bodies rather to anarchy 
among the members, than to tyranny in the head. 

P UBLlUS 

• This was but another name more speciom for the independence 
of the members on the federal head.-PUBLIUS 

oTHER CONFEDERACIES 

For the lr1dependent ]ournol 

THE FEDERALIST NO. 19 

( IIAMILr ON A:-ID MADISON) 

T o the People of the State of New York: 

Tm: examples of ancient confederacies, cited in my last 
paper, have not exhausted the sout cc of expetimem al in
struction on this subject. There are existing institutions, 

~oun.ded o.n a similar prin~iple, which merit particular 
constderauon. The first wh1ch presents itself is the Ger
manic body. 

In the early ages of Christianity, Germany was occu· 
pied by seven distinct nations, who had no common chief. 
The Franks, one of the number, having conquered the 
Gauls, established the kingdom which has taken its name 
from them. In the ninth cemury Charlemagne, its war
like monarch, carried his victorious anns in every direc
tion; and Germany became a part of his vast dominions. 
On the dismemberment, which took place under h~s sons, 
this part was erected into a separate and independent em
pire. Charlem~gne and his immediate descendants pos
sessed the realtty, as well as the ensigns and dignity o( 
imperial power. But the principal vassals, whose fiefs had 
become hereditary, and who composed the national diets 
which Charlemagne had not abolished, gradually threw 
?ff the yoke and advanced to sovereign jurisdiction and 
mdependence. The force of imperi al sovereignty was in
sufficient to restrain iuch powerful dependents; or to pre
serve the unity and tranquillity of the empire. The most 
furious private wars, accompanied with every species of 
calamity, were carried on between the different princes 

and states. The imperial authority, unable to maintain 

the public order, declined by degrees till it was almost 
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extinct in the anarchy, which agitated the long intervai 
~etween the death of the last emperor of the Suabian, 
and the accession of the firH emperor of the Austrian 
line . In the eleventh century the emperors cnjo)ed full 
sovereignty: In the fifteenth they had little more than the 
symbols and decorations of power. 

Out of this feuda l system, which has itself many of the 
important fe~es of a <:onfcderacy, has grown the 
federal system which wnstitutes the Germanic empire. 
Its powers arc vested in a diettepr~enting lhe component 
members of the confedetacy; in the emperor, who is the 
executive magisu·ate, with a negative on the deo·ees o( 
the diet; and in the imperial chamber and the aulic coun
cil, two judiciary tribunab ha\ing supl'eme jm isdiction 
in controversies which concern the empire, or which hap
pen among its members. 

The diet possesses the general power of legislating for 
the empire; of making war and peace; contracting all i
ances; assessing quotas of troops and money; construct
ing fortresses; regulating coin; admiuing new members; 
and subjecting disobedient members to the ban of the 
empire, b} whid1 the part) is clegtaded from his sovereign 
rights and his possessions forfeited. The members of the 
confederacy are expressly rc~tricted from emering into 
compacts prejudicial to the empire; from imposing tOll$ 
and duties on their mutual intercourse, without the con
sent of the emperor and diet; from altering the value of 
money; from doing in justice to one another; or (rom af
fording assistance or retreat to disturbers of the puhli c 
peace. And the ban is denounced against such as sha ll 
violate any of these restriction'!. The members of the diet, 
as such, are subject in all ca~es to be judged by the em
peror and diet, and in their pri,·ate capacities by the 
aulic council and imperial chamber. 

The prerogati,·es of the emperor are numerous. T he
most important of them are: his exclusive right to make 
propositions to the diet; to negative its resolutions; to 
name ambassadors; to confer dignities and titles; to fi ll 
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vacant electorates; to found universities; to grant pnvi
Ieges not inJurious to the states of the empire; to receive 
and apply the public revenues; and generally to watch 
over the public safety. In certain cases, the electors form 
a council to him. l n quality of emperor, he possesses no 
territory within the empire, nor receives any 1evenue for 
h is support. But his revenue and dominions, in other 
qualities, constitute him one of the most powerful princes 
in Europe. 

From such a parade of constitutional powers, in the 
representatives and head of this confederacy, the natural 
supposition would be, that it must form an exception to 
the general character which belongs to its kindred sys
tems. Nothing would be further from the reality. T he 
fundamental principle on which it rests, that the empire 
is a community of sovereigns, that the diet is a repre5en
tation of sovereigns, and that the laws are addressed to 
sovereigns, renders the empire a nerveless body, incapable 
of regulating its own members, insecure against external 
dangers, and agitated with unceasing fermentations in its 
own bowels. 

The history o( Germany is a history of wars between 
the emperor and the princes and states; of wars among 
the princes and states themselves; of the licemiousness of 
the strong, and the oppression of the weak; of fore ign in
trusions, and foreign intrigues; of requisitions of men 
and money disregarded, or partially complied with; of 
attempts to enforce them, altogether abortive, or at
tended with slaughter and desolation, involving the inno
cent with the guilty; of general imbecility, confusion, and 
misery. 

In the sixteenth century, the emperor, with one part 
of the empire on his side, was seen engaged against the 
other princes and states. I n one of the conflicts, the em
peror himself was put to flight, and very ncar being made 
prisoner by the elector of Sa.xony. The late king of Prus
sia was more than once pitted against his imperial sover
eign; and commonly proved an overmatch for him. Con-
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tro,crsies and wars among the members themselves have 
been so common, that the German annals are crowded 
wi th the bloody pages which describe them. Prc\ious to 
the peace of Westphalia, Germany was desolated by a war 
of thirty years, in whicf1 the emperor, with one hal£ of 
the empire, was on one side, and Sweden, with the other 
hal(, on the opposite ~ide. Peace was at length negotiated, 
and dictated by foreign powers; and the articles of it, to 
IVhich foreign powers are parties, made a fundamenta l 
pa1t of the Germanic constitution. 

IC the nation happens, on any emergency, to be more 
uni ted by the necessit) of self-defence, its situation is still 
deplorable. Military preparations must be preceded by 
,so many tedious discussions, arising from the jealousies, 
p1 ide, separate views, and clashing pretensions of sover
eign bodies, that before the diet can settle the arrange
ments, the enemy arc in the field; and before the federal 
troops arc ready to take il, arc retiring into winter quar
ters. 

The small body of national troops, which has been 
Judged necessary in time of peace, is defectively kept up, 
badly paid, infected with local prejudices, and supported 
b y inegular and disproportionate contributions to the 
trea\ury. 

The impossibility of maintaining order and dispensing 
JUStice among these sovereign subjects, produced the ex
periment of dividing the empire into nine or ten circles 
or districts; of givi ng them an interior organi7ation, and 
of charging them with the military execution of the laws 
against delinquent and contumacious members. This ex
periment has on ly served to demonstrate more full y the 
radical vice of the constitution. Each circle is the m inia
ture picture of the deformities of this political monster . 
They either fail to execute their commissions, or they do 
it with all the devastation and carnage of civil war. Some
times whole ci rcles arc defaulters; and then they increase 
the mischief which they were instituted to remedy. 

We may form some judgment of this scheme of mili-
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tary coercion from a sample given by Thuanus. In Dona
wcrtll, a free and imperial city of the circle of !;;uabia, the 
Abbe de St. Croix enJO)ed cenain immunmes "hich had 
been reserved to l1im. In the exercise of the~. on some 
public occasions, outrages were committed on him by the 
people of.tl1e city. The consequence was that the city was 
put u nder the ban of the empire, and the Duke of Ba
varia, though director of another cirde, obtained an ap
pointment to enforce it. lie soon appeared before the city 
with a corps of ten thousa nd troops, and finding it a fit 
occasion, as he had secretly intended from the beginning, 
to revive an antiquated claim, on the prete\.t that hi~ 

ancestors had suffered the place to be dismembered f10m 
his territory,• he took possession of it in his own name, 
disarmed, and punished the inhabitants, and reannexed 
the city to his domains. 

It may be asked, perhaps, what has so long kept this 
disjointed mach ine from falling entirely to pieces? The 
answer is obvious: The weakness of most o( the members, 
who are unwilling to expose themsehes to the mercy of 
foreign poweas; the weakness of most of• the principa l 
members, compared with the formidable powers all 
around them; tl1e vast weight and infiucnce which the 
emperor derives from h is separate and hucditary do
minions; and the interest he feels in preserYing a sptem 
with which his family pride is connected, and which con
stitutes him the first prince in Europc;-these causes 
support a feeble and precarious Union: whilst the repel
lent q_ualit)' incident to the nature of so,·ereignty, and 
which time continually strengthens, prevents any reform 
whatever, founded on a proper consolidation. Nor is it 
to be imagined, if this obstacle could be surmounted, that 
the neighboring powers would suffer a re\'olution to take 
place, which would gi 'e to the empire the force and 
preeminence to whicl1 it is emitled. Foreign n"lllons have 

• l'fcf£el, '"Nou,cl Abrc!g. Chronol. de I " Hi~t.. etc., c.l"AIIcmagnc.' " 
s:tys the pretcXL was to indemnify himself lor the expense of the 
expedition.- P uuu us 
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disputes between the cantons, and to employ force, if 
necessary, against the contumacious party. 

So far as the peculiarity of their case will admit of 
comparison with that of the United States, it serves to 
confirm the principle intended to be established. What
ever efficacy the union may have had in ordinary cases, it 
appears that the moment a cause of difference sprang up. 
capable of trying its strength, it failed. The controversies 
on the subject of religion, which in three instances have 
kindled violent and bloody contests, may be said, in fact, 
to have severed the league. The Protestant and Catholi c 
cantons have since bad their separate di()(s, where all the 
most important concerns are adjusted, and which have 
left the general diet little other business than to take care 
of the common bailages. 

That separation had another consequence, which 
merits attention. lL produced opposite alliances with for
eign powers: of Berne, at the head of the Protestant asso
ciation, with the United Provinces; and of Luzerno, at 
the head of the Catholic association, with France. 

P UBUUS 

From the New York Packet, Tuesday, December n, .1787 

T H E FEDERALIST NO. 20 

( HA MIL T 0 N AND lii AD I S 0 N} 

To the People of th~ State of New l'ork: 

THE United Netherlands are a confederacy of republ ics, 
or rather of aristocracies of a very remarkable texture. yet 
confirming all the lessons derived from those which we 
ha,•e already reviewed. 

The union is composed of seven coequal and sovereign 
states, and each state or province is a composi tion of 
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equal and independent cities. In all important cases, not 

only Lhe prO\ inces but the cities must be unanimous. 

The sovereignty of the Union is represented by Lhe 

St:ues-Gcneral, consisling usually of about fifty deputies 

appointed by the provinces. They hold their scats, some 

for life, some for ~ix, three, and one year; f1 om two prov

inces they continue in appointment during pleasure. 

The States-Genctal have authotity to enter into treaties 

and alliances; to make war and peace; to raise armies and 

equip fleets; to ascertain quotas and demand contribu

tions. In all these cases, however, unanimity and the sanc

tion of their constituems arc requisite. They have author

ity to appoint and receive ambassadors; to execute treaties 

and alliances already formed; to provide {or the collec

tion of duties on imports and exports; to regulate the 

mint. with a saving to the provincial lights; to govern as 

sovereigns Lhe dependent territories. The provinces are 

restramed, unless with the general consent, from enter

ing into foreign treatie ; from establishing imposts in

j urious to others, or charging their neighbors with higher 

duties than their own subjects. A council of state, a cham

ber of accounts, with five colleges of admiralty, aid and 

fortify the federal administration. 
The executive magistrate of the union is the stadt

holder, who is now an hereditary prince. His ptincipal 

weight and influence in the republic are derived from this 

independent title; from his great patrimonial estates; 

from his family connections with some of Lhc chief poten

tates of Europe; and, more than all, perhaps, from his 

being stadtholder in the several provinces, as well as for 

the union; in which provincial quality he has the ap

pointment of town magistrates under certain regulations, 

executes provincial decrees, presides when he pleases in 

the provincial tribunals, and has throughout the power 

of pardon. 
As stadtholdcr of the union, he has, however, consider

able p rerogatives. 
In his political capacity he has autl1ority to settle dis-
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putcs between the provinces, v.hcn othct methods fail; to 

assist at Lhe deliberations of the States-General and at 

their particular confcren<.es; to gi'c audiences t~ foreign 

ambassadors, and to keep agents for his panacular affairs 

at foreign courts. 
In his military capacity he commands the federal 

tr~ps, provi~cs for: garrisons, and in general regulates 

nulllary affaars; dtsposes of all appoimments, from 

colonels to ensigns, and of the governments and posts of 

fortified towns. 
. In his marin~ capacity he is_ admiral-general, and upcr

mtends and duects every thtng relative to naval forces 

and otl1er naval affairs; presides in the admiralties in 

person or by proxy; appoints lieutenant-admirals and 

other officers; and establ ishes counci ls of war, whose sen

tenc~s are not executed till he approves them. 

Has revenue, exclusive of his private income, amounts 

to tl1ree hundred thousand florins. The standing army 

which he commands consists of about forty thousand 

men. 
Sucl~ is the nature of the celebrated Belgic confederacy, 

as dclaneatcd on parchment. '\'hat arc the charaeters 

which practice. has stamped t•pon it? Imbecility in the 

government; dtscord among the provinces; foreign in

fluencc and indignities; a precarious existence in peace, 

and peculiar calamities from war. 

It was long a_go remarked by Crotius. that nothing but 

the hatred of~~ CQ~ntrymen tO the house of .Austria kept 

them from hean_g .nuned by the vices of their constitution. 

The union of Utrecht, says another respectable writer, 

re~oses an authority in the States-General, seemingly suf

~oent to secure hann?ny, but the jealousy in each prov

Jnce renders ~he pracuce very different from the theory. 

. The same m~trumcnt, says another, obliges each prov

mce to le\'Y certrtin contributions; but this article never 

could, and probabh ne\'Cr will, be executed; because the 

inland provinces, who havP. little commerce, cannot pay 

an equal quota. 
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tax to be administe1ed by the federal authority. This also 
had its adver ari<.":> and failed. 

This unhapp) people seem to be now suffering from 
popular convubion ·~ fro~ dil>SCnsions among the states, 
an~ from the actualmvas1on of foreign arms, t.he crisis of 
thc1r destiny. All nations have theit· eyes fixed on the 
awful spectadc. Tl!e lirst. wish prompted by humanity is, 
that tlus scYere U1al may issue in such a revolution o( 
their govemment as will establish their union, and ten
der it the patem of uanquillity, fteedom, aod happi ness: 
T~e next, that the asylum under which, we trust, the 
~nJoymem of thC)C bles~ings will speedily be secured in 
this counuy, may receive and console them for the catas
trophe of their own. 

I mak_c no apology for having dwelt so long on the con
templauon or these federal precedents. Experience is the 
oracle of tntth; and where its responses are unequivocal, 
they ougl~t t~ be con~lusivc and sacred. The important 
truth,_ wh1ch 1t uneq~uvocally pronounces in the present 
case, IS that a sovcrergmy over sovereigns, a government 
over governments, a legislation for communities as con
tradistinguished from individuals, as it is a sol~cism in 
theory, so in praelice it is subversive of the order and 
ends of ci,il polity,_ by subs~ituting_:uiolc'l'"-8" in place of 
Ia~ o_r the desuuctrve con~IOR of the su.a.rd in place of 
the mrld and salutary coerctor~ of the mqg;jstra9 

P UBLIUS 
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For tile Independent journal 

THE FEDERALIST NO. 2 1 

(HA~ll LTON) 

To the People of the Stale of New York: 
H AVING in the three last numbers taken a summary re
view of the principal circumstances and events which 
have depicted the genius and fate of other confederate 
governments, l shall now proceed in the enumeration of 
the most important of those defects which have hitherto 
disappointed our hopes from the system e~tabli hed 
among ourselves. To form a safe and satisfactory judg
mem of the proper remedy, it is absolutely necessary that 
we should be well acquainted with the extent and ma
lignity of the disease. 

The next most palpable defect of the subsisting Con
federation, is the total want of a SANCTJON to its laws. T he 
United States, as now composed, have no powers to exact 
obedience, or punish disobedience to their resolutions, 
either by pecuniarr mulcts, by a suspension or divestiture 
of pri' ileges, or by any other constiLUtional mode. There 
is no e>..ptess delegation of authority to them to use force 
against delinquent members; and if such a r ight should 
be ascribed to the federal head, as resulting from the na
ture of the social compact between the States, it must be 
by inference and construction, in the face or that part of 
the second article, by which it is declared, "that each 
State shall retain e\'ery power, jurisdiction, and t·ight, not 
cxfne.rsly delegated to the United States in Congress as
sembled." There is, doubtless, a striking absurJity in sup
posing that a right of this kind does not exist, but we arc 
reduced to the dilemma either of embracing that sup
position, preposterous as it may seem, or of contravening 
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make compensation for their pecuniary failures. The sys
tem of quotas and requisitions, whether it be applied to 
men or money, is, in every view, a synem of imbecility in 
the Union, and of inequality and injustice among the 
members. 

The right of equal suffrage among the States is an
other exceptionable pan of the Confederation. Every idea 
of proportion and every rule of fair representation con
spir-e to condemn a principle, which gives to Rhode Island 
an equal weight in the scale of power with Massachusetts, 
or Connecticut, or New York; and to Delaware an equal 
voice in the national deliberations with Pennsylvan ia, or 
Virginia, or Nortl1 Carolina. Its operation contradicts the 
fungamental maxim of republican government, which re
quires that the sense of the majority should prevail. 
Sophistry may reply, that sovereigns are equal, and that 
a majority of the votes of the States will be a majority of 
confederated America. But this kind of logical legerde
main will never counteract the plai n suggestions o( jus
tice and common-sense. It may happen that this maj01 ity 
of States is a small minority of the people of Ame1 ica • ; 
and two thirds of the people of America could not long 
be persuaded, upon the credit of artificial distinction and 
syllogistic subtleties, to submit their interests to the man
agement and disposal o( one third. The larger States 
would after a while revolt from the idea of receiving the 
law from the smaller. To acquiesce in such a privation of 
their due impo1 tance in the political scale, would be not 
merely to be insensible to the love of power, but even to 
sacrifice the desire of equality. It is neither rational to 
expect the first, nor just to require the last. The smaller 
States, considering how peculiarly their safety and wel
fare depend on union, ought readily to renounce a pre-

• Nr!w Hampshire, R hode Jsland, Ne"' jersey, Dr!laware, Georgia, 
Soulh Carolina, and Maryland are a majority of thr! whole number 
o( lhe States. but they do not contain one lhird of the people.
Pusu us 
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it, has been founded upon a t.upposition that it would 
contribute to ccurity. But its real operation is to embar
rass the administration, to destroy the energy of the 
go"ernment, and to substitute 1he pleasure, cap• ice, or 
artifices of an insignificant, tuJ bulent, or corrupt junto. 
to the regular dcliberaliom and decisions of a respectable 
majorit). In those emergencies of a nation, in which the 
goodness or badness, the weakness or strength of its gov
ernment, is of the brrcate t importance, there is commonly 
a nece:.sit} for action. The public business mmt, in some 
way or other, go fom•a1d. If a pellinacious min01 ity can 
control the opinion of a majority, respecting the best 
mode of conducting it, the majority, in order that some
thing may be done, must conform to the views of the 
minority; and thus the sense of lhe smaller number will 
oven ule that of the greater, and give a tone to the na
tional proceedings. Hence, tedious delays; continual ne
gotiation and intrigue; contemptible compromises of the 
public good. And yet, in ~>udl a system, it is even happy 
when such compromises can take place: for upon some 
occasions things will not admit of accommodaLion; and 
then the measures of gove1 nment must be injuriously sus
pended, or fatally defeated. It is often, by the imprac
ticability of obtaining the concunence of the necessa1y 
number of \'Otes, kept in a state of inaction. Its situation 
must always sa,or of weakness, sometimes border u pon 
anarchy. 

It i-; not difficult to discover, that a principle of this 
_...- kind gi\'c~ greater tope to foreign COlTUption, as well 

as to dome~ tic faction, th·m that "hich permits the sense 
o£ the maforiw to decide; though the contrary of this 
has been pr<.sumed. 'J he mi~take has proceeded from 
not attendin~ with due care to the mischiefs that may 
he occasioned by obstructing the progress of go\·ernmen t 
at cellain critical sca~ons. \\'hen the concurrence of a 
large number is requited by the Constiltltion to the doing 
o f any national act, we arc apt to rest satisfied that all is 
sa fe, because nothing improper will be likely to be d011e; 
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but we forget how much good may be prevented, and 
how muth dl may be produced, by the power of hinder
ing the doing what may be necessar}, a~d of .keeping 
affairs in the same unfavorable posture m wh1ch they 
may happen to stand at panicular periods. 

Suppose, for instance, we were engaged in a war, in 
conjunction with one foreign nation, again t another. 
Suppose the necessity of our situation demanded peace, 
and the interest or ambition of our ally led him to seek 
the pro,ewtion of war, with views that· might j.ustify ~, 
in maling separate terms. In such a state of thmgs, thu 
ally of ours would evidendy find it much easier, by h is 
blibes and inuigues, to tie up the hands or govemment 
from making peace, where two thirds of all the votes 
wc1e requi~itc to that object, than where a simple ma
jority would suffice. In the_ first case, he would have to 
corrupt a smaller number; 10 the last, a greater n~mbcr. 
Upon the same principle, it would be much eas1er Cot 
a foreign power with which we were at war to perplex 
our counci l~ and embarrass our exertions. And, in a com· 
mercial view, we may be subjected to similar incon
veniences. A nation, with which we might have a treaty 
of commerce, could with much greater facilit)' pre,ent 
our forming a connection with her competitor in uade, 
though such a connection should be e"er so beneficial to 
OUI\CIVCS. 

Evi ls of this description ought not to be regarded as 
imaginary. One of the weak sides of republics, among 
their numerous achantages, is that they affttrd too e::asy 
an inlet to (Qreign corruption. An hereditary monarch, 
though often dispo ed to sacrifice his subjects to his am
bition, has so great a personal interest in the go,·crnment 
and in the external glory of the nation, that it is not easy 
for a foreign power to gi"e h im the equi,alent for what 
he would sacrifice by treachery to the state. The world 
has accordingly been witness to few examples of this 
species oE royal prosti tution, though there have been 
abundant specimens o! every other kind. 
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I n republics, persons elevated from the mass of the 

community, by the suffrages of their fellow-ci tizens, to 

stations of great pre-eminence and power, may find com

pensations for betraying their trust, which, to any but 

minds animated and guided by superior virtue, may ap

pear to exceed the proportion of interest they have in 

the common stock, and to overbalance the Gbligations of 

duty. H ence it is that history furnishes us with so many 

mortifying examples of the prevalency of foreign cor

ruption in republican governments. H ow much tlais con

tributed to the ru in of the ancient commonwealths has 

been already delineated. It is well known that the depu

ties of the U nited P rovinces have, in various instances, 

been purchased by the emissaries of the neighboring 

ki ngdoms. The Earl of Chesterfield (if my memory 

serves me right), in a letter to his court, i ntimates that 

his success in an important negotiat ion must depend on 

h is ob taining a major's commission for one of those 

deputies. And in Sweden the parties were alternately 

bought by France and England in so barefaced and no

torious a manner that it excited universal disgust in the 

nation, and was a pri neipal cause that the most limited 

monarch in Europe, in a single day, without tu mu lt, 

violence, or opposition, became one of the most absolute 

and uncontrolled. 
A circumstance which crowns the defects of the Con

federation remains yet to be mentioned,-the want of a 

judiciary power. Laws are a dead letter without courts 

to expoundtand define their true meaning and operation. 

The treaties of the United States, to have any force at all, 

must be considered as part of the law of the land. Their 

true import, as far as respects individuals, must, l ike all 

other laws, be ascertained by judicial determinations. To 

produce uniformity in these determinations, they ought 

to be submitted, in the last resort, to one SUPREME. TRJBU· 

NAt... And this t ribunal ought to be instilUted under the 

same authority which forms the treaties themselves. These 

ingredients arc both indispensable. If there is in each 
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State a court of fi nal jurisdiction, there may be as many 

different final determinations on the same point as there 

are courtS. There are endless diversities in the opinions 

of men. \Ve often see not only different courts but the 

judges of the same court differing from each other. To 

avoid the confusion which would unavoidably result 

from the comradictory decisions of a number of inde

pendent judicatories, all nations have found it necessary 

tO establish one court paramount to the rest, possessing 

a general superimcndence, and authorized to settle and 

declare in the last resort a uniform rule of civil justice. 

This is. the more necessary where the frame of the gov

ernment 1s so compounded that the laws of the whole arc 

in danger of being contravened by the laws of the partS. 

In this case, if the panicular tribunals are invested with 

a right of ultimate jurisdiction, besides the con tradictions 

tO be expected from differences of opinion there will be 

much to fear from the bias of local views and prejudices, 

and from the interference of local regu lations. As often 

as such an interference was to happen, there would be 

reason to apprehend that the provisions of the particular 

laws might be preferred to those of the general laws; for 

nothing is more natural to men in office than to look with 

peculiar deference towards that aut hot ity to which they 

owe their official existence. The treaties of the United 

States, under the present Constitution, arc liable to the 

infractions of thirteen different legislatures, and as many 

different courtS of final jurisdiction, acting under the au

thority of those legislatures. The faith, the reputation, 

the peace of the whole Union, arc thus continually at the 

mercy of the prejudices, the passions, and the interests 

of every member of which it is compo ed. Is it possible 

that foreign nations can either respect or confide in such 

a government? Is it possible that the people of America 

will longer consent to trust their honor, their happiness, 

their safety, on so precar ious a foundation? 

In this review of the Confederation, I have confined 

myself to the exhibition of its most material defects; 
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pas~ing over those imperfections in its details by which 
even a great part of the power intended to be confe~ed 
upon it has been in a great measure rendered abor~tve. 
It must be by this time C\-idem to all men o.f rellccuon, 
who can divest themselves of the prepossessiOns of pre. 
concei,ed opinions, that it is a system so radically vicious 
and unsound, as to admit not of amendment but by an 
en ti1e change in its leading features ~n~ characters. . 

The 01gani1ation of Congress ts llsel~ utterly 1m· 
proper for the exerciM! of those powers wh1ch arc neces
sary to be deposited in the Union. A single assembly may 
be a ptoper receptacle of tho~e slender, or rather fettered, 
authorities, whic.h have been he1 etofore delegated to the 
(ede1al head; but it would be inconsistent with all the 
principles of good go~ernment, to intrust it with those 
additional powers wh1ch, even the moder~te .and mo:e 
rational adversaries of the proposed Consmuuon adm1t, 
0ught to reside in the United St~tes . If that p~an shou ld 
not be adopted, and if the necesslly of the Umon shou ld 
be able to withstand the ambitious aims of those men 
who may indulge magnificen~ schemes of p~r.sonal ag
grandi,ement from its dissoluuon, the probabday wo~ld 
be, that we should 1 un into the prOJeCt of confernng 
supplementary p<)\~ers upon Con~rcss, as they ~re .no~v 
constitULcd; and enher the machme, from the mtnns1c 
fceblene:os of its struc.ture, will moulder into pieces, in 
spite of our ill-judged efforts to prop it; or, by ~ucce~ive 
augmentations of its force and energy, as necessity nught 
prompt, we shall finall} accu.mulate, in a ~ingle body, all 
the most important prerogatncs of soveretgmy, and thus 
entail upon our posterit} one of the most execrable fc:>rm5 
of gove1 nmem that human infatuation ever contnv~d. 
Thus we should create in reality that very tyranny wh1ch 
the ad"ersaries of the new Constitution either are, or 
affect to be. solici wus to avert. 

lL has not a Jiule contributed to the infirmities of the 
e" isting federa l system, that it never had a ratification by 
the PEOPLE. R esting on no better fou ndation than the 
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consent of the several legislatures, it has been expo!><!d tCJ 
frequent and intricate questions conceming the ,alidity 
of its powc1s, and ha'>, in some instances, gi\'<;ll bi1th to the 
enormous docu inc of a right of legislative repeal. Owing 
its ratification to the law of a tate, it has been contended 
that the same authority might repeal the law by which 
it was tatified.' Howe\'er gross a heresy it may be to main
tain that a party to a compact has a right to re,oke that 
comj1act, the docu ine itself has had respectable ad,oc:nes. 
The possibility of a question of this nature pro,es the 
necessity o( la}ing the foundations of our national gov
ernment deeper than in the mere sanction of delegated 
autholity. The fabric of .American empire ought to 1cst 
on the solid basis Of THE CONSEl'>IT OF 111£ PFOI'LE. The 
sucams of national power ought to flow immediately 
from that pure, original fountain of all legitimate au· 
thority. Punuus 

From the New York Packet, Tuesday, December r8, 1787 

THE FEDERALIST NO. 25 

( 11 AM I L TON} 

To the People of the State of New York: 
Til£ necessity of a Constitution, at least equally ener
getic with the one proposed, tO the preservation o£ the 
Union, is the point at the examination of which we are 
now arrived. 

This inquiry will naturally divide itself into three 
branches-the objects to be provided for by the federa l 
government, the quantity o£ power necessary to the ac
comvlishment of those objects, tbe persons upon whom 
that power ought to operate. I ts disLribution and Olgani
zation will more properly claim our at tention under the 
succeeding head. 
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roinate limits; unless the contrary of this position can be 
fairly and rationally disputed, it must be admitted, as 
a necessary consequence, that there can be no limitation 
of that authority which is to provide for the defence and 
protection of the community, in any matter essential to 
its efficacy-that is, in any mauer essential to the 
formatiott, direction, or support of the NATIONAL FORCES. 

Defective as the present Confederation has been proved 
to be, this principle appears to have been full y recogni1ed 
by the framers of it; though they have not made propet 
or adequate provision for its exercise. Congress have an 
unlimited discretion to make requisitions of men and 
money; to govern the army and navy; to direct their oper
ations. As their requisitions are made constitutionally 
binding upon the States, who are in fact under the most 
solemn obligations to furnish the supplies required or 
them, the intention evidently was, that the United States 
should command whatever resources were by them judged 
requisite to the "common defence and general welfare." 
I t was presumed that a sense of their true interests, nnd a 
regard to the dictates of good faith, w9uld be found suf
ficient pledges for the puncLUal performance of tl1e duty 
of the members to the federal head. 

The experiment has, however, demonstrated that this 
expectation was ill-founded and illusory; and the ob
servations, made under the last head, will, I imagine, 
have sufficed to convince the impartial and discerning, 
that there is an absolute necessity for an entire change 
in the first principles of the system; that if we are in 
cat nest about giving the Union energy and duration, we 
must abandon the vain project of legislating upon the 
States in their collective capacities; we must extend the 
laws of the federal government to the individual citi1ens 
of America; we must discard the fallacious scheme of 
quotas and requisitions, as equally impracticable and un
just. The result from all this is that the Union ought to 
be invested with full power to levy troops; to build and 
equip fleets; and to raise the revenues which will be re-
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quired_ {or the formation and suppon of an atmy and 
n;t_vy, m the customary and ordinary modes practibed in 
otner govet nmcnts. 

If the circumstances of our country are such as to de
mand a compound instead of a simple, a confederate in
stead_of a )Ole, government. the essential point which will 
remam t~ be adjusted will be to disct iminate the OBJECTS, 
as far as ll c:tn be done, which shall appertain to the d if
ferent pro\inccs or dep:u tments of power; allowing to 
each ~1e most. ample aud10rity for fulfilling the objects 
commttted to us charge. Shall the Union be constituted 
the guardian of the common safety? Are fleets and armies 
and revenues necessary to this purpo)e? The government 
of the Union must be empowered to pass all laws, and to 
make all tegulations which have relation to them. The 
lame must be the case in tcspec..t to commetce, and to 
every other maucr to which its juli!>tliction i\ pcrmiued 
to extend. Is the adminiMration of justice between the 
citizens of the same State the proper department of the 
local governments? These mul>t po-.~ess all the authorities 
which are ..:onnectcd with thio; object, and with every 
other ~hat ~ay be allotted to their particular cognizance 
1nd dtrecuon. :\ot tO confer in each case a degree o f 
power commensurate to the end, would be to violate the 
most obvious rules o( prudence and propriety, and im
providently to trust the great interests o( the nation to 
hands which arc disabled from managing them with vigor 
and succes~. 
. \\'ho so likely to make suitable provisions for the pub

he d~fence, as. that body to ":hich the guardianship of the 
publtc safety t'l confided; wluch, as the cemre of informa
tion, will best understand the extent and urgency of the 
d~ngers t~1at threaten; as the r.cprcsentative qf the wuOLE, 
wtll feel usclf mo~t deCPfy interested in the pre!crvatiQn 
of e\ery par~: whtch, _fro~ the responsibility implied in 
th_e duty a~<>tgn_ed to tt, wtll be most sensibly impressed 
Wtth t~e nec~"~tty of p_roper exettions; and which, by the 
s•xtenston of 1ts authonty throughout the StM~s. can alone 
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establish u":if01mity and concert in the plans and meas
ures by wh•ch the common safety is to be secured? Is 
there not a manifest inconsistency in devolving upon the 
fede~al ~overnment the care of the genet :tJ defence, and 
lcavmg m the State governments the effective powers by 
which it is to be provided for? Is not a want of co-opera
tion the infallible consequence of such a system? And will 
not weakness, disorder, and undue distribution of the 
burdens ~nd calamities of war, an unnecessary and in
tolerable mcrease of expense, be its natural and inevitable 
co~comitant~? Have we not bad unequivocal experience 
of as effecrs m the course of the revolution which we have 
just accomplished? 

Every view we may take of the subject, as candid in· 
quirers af~er truth, will serve to convince us, that it i• 
both unwtse and dangerous to deny the federal govern· ( 
me~t an 'l;'nconfined ~uthority, as to all those object: 
whrch are mtrusted torts management. It will indeed de-
serve the most vigilant and careful attention of the peo· 
pie, to see that it be modelled in such a manner as tO ad-
mit of its bei~g safely vested with the requisite powers. If 
any plan whtch has been, or may be, offered to our con
sideration, should not, upon a dispassionate inspection, be 
found to answer this de cription, it ought to be rejected. 
A government, the constitution of which renders it unfi t 
to be trusted with all the powers which a free people 
ought to delegate to any government, would be an unsafe 
and improper depositary of thelNATtONAL I:-.'Tf.Rl'Srs) -
~V~erever THr:sE can with propriety Ge confided, t:liC'"co-
•nctdent powers may safely accompany them. This is the 
true result of all just reasoning upon the subject. And 
t?e adversaries of the plan promulgated by the conven· 
uon ought to have confined themselves to showing that 
the internal structure of the proposed governmen~ wa~ 
such as to render it unworthy of the confidence of the 
people. They ought not to have wandered into inflam-
matory declamat ions and unmeaning cavils about the 
extent of the powers. T he PO\Y.ERS are not too extensive 
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for the OBJECTS of federal administration, or, in other 
words, for lhe management of our NATIONAL JNT.ERLSTS; 

nor can any satisfactory argument be Gamed to show 
they are chargeable with such an excess. If it be u ue, as 
has been insinuated by some of the writers on the other 
side, that the difficulty arises from the nature of the thing, 
and that the extent of the country will not permit us to 
Conn a government in which such ample powers can 
safely be reposed, it would prove that we ought to con
tract our views, and resort to the expedient of separate 
confederacies, which will move within more practicable 
spheres. For the absurdity must continually stare us in 
the face of confiding to a government the direction of 
the most essential national interests, without daring to 
trust it to the authorities which are indispensable to 
their proper and efficient management. Let us not a t
tempt to reconcile contradictions, but firmly embrace a 
rational alternative. 

I trust, however, that the impracticability of one 
general system cannot be shown. I am greatly mistaken, if 
any thing of weight has yet been advanced of this ten
dency; and I natter myself, that the observations which 
have been made in the course of these papers have served 
to place the reverse of that posit ion in as clear a light as 
any matter still in the womb of time and experience can 
be susceptible of. This, at all events, must be evident, 
that the very difficulty itself, drawn from the extent of 
the country, is the strongest argument in favor of an en
ergetic government; for any other can certainly ne,·er pre
serve the Union of so large an empire. If we embrace the 
tenets of those who oppose the adoption of the proposed 
Constitution, as the standard of our political creed, we 
cannot fail to verify the gloomy doctrines which predict 
the impracticability of a national system pervading entire 
limits of the present Confederacy. :P uat.JUS 
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wem, in respect to their American possessions and in rela
tion to us, a common interest. The savage tribes on our 
Westet n frontier ought to be regarded as our natural 
enemies, t..heir naLUral allies, because they have moSt to 
fear from us, and most to hope [rom them. The improve
ments in the art of navigation have, as to the facility of 
communication, rendered distant nations, in a great 
measure, neighbors. Britain and Spain are among the 
principal maritime powers of Europe. A future concert 
of views between these nations ought not to be regarded 
as improbable. The increasing remoteness of consan
guinity is e'•ery day diminishing the force of the family 
compact between France and Spain. And politicians 
have ever with great reason considered the ties of blood 
as feeble and precarious links of political connection. 
T hese circumstances combined, admoni h us not to be 
too sanguine in considering ourselves as entirely out of 
the reach of danger. 

Previous to the Revolution, and ever since the peace, 
there has been a constant necessity for keeping small gar
risons on our Western fromier. No person can doubt that 
these will continue to be indispensable, if it should only 
be against the ravages and depredations of the Indians. 
T hese garrisons must either be furnished by occasional 
detachments from the militia, or by permanent corps in 
the pay of the government. The first is impracticable; and 
if practicable, would be pernicious. The militia would 
not long, if at all, submit to be dragged from their occu
pations and families to perform that most disagreeable 
duty in times of profound peace. And if they could be 
prevailed upon or compelled to do it, the increased ex
pense of a frequent rotation o[ service, and the loss of 
labor and disconcertion of the industrious pursuits of 
individuals, would Corm conclusive objections to the 
scheme. It would be as burdensome and injurious to tha 
public as ruinous to private citizens. The laner resource 
of permanent corps in the pay o[ the government amounts 
to a standi ng army in time of peace; a small one, indeed, 
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equal to the national defence. '1 hi~ docu inc, in sub 
stance, had like tO ha'e lost us our independence. It co_,t 
millions to the United States that might have been saved. 
The facts which, from our own exvcrience, forbid a rc· 
}iance of this kind, ate too recem to pennit us to be the 
dupe~ of such a suggestion. The steady operations of war 
agaimt a regular and disciplined ann) can only be sue· 
cessfully conducted by a force of the same 1\.ind. Consider· 
ations of economy, not less than of stability and vigor, 
confirm this position. The American militia, in the course 
of the late war, have, by their valor on numerous occa
sions, erected eternal monuments to their fame; but the 
bra,·cst of them feel and know that the liberty of their 
country could not have been establi~hed by their effotts 
alone, howe,·er great and valuable they were. ·war, like 
most other things, is a science to be acquired and per
fected by diligence, by perseverance, by time, and by prac· 
tice. 

All violc7.!._Polic)j as it is contrary to the natural and 
e:ou>eriencec course of human affairs, defeats itself. Penn· 
s)hania, at this instant, affords an example of the trut h 
of this remark. The Bill of Rights of that State declares 
that standing armies arc dangerous to ltbetty, and ought 
not to be kept up in time of peace. Pennsylvania, never· 
theless, in a time of profound peace, from the existence 
of pallial disorders in one or two of her coumies, haste· 
solved to raise a body of troops; and in all probability 
will keep them up as long as there is any appearance o{ 
danger to the public peace. The conduct or \lassachusetu 
affords a lesson on the same subject, though on ruffercnt 
g10und. That State (without waiting for the sanction of 
Congress, as the articles o£ the Confederation requite) 
was compelled to raise troops to quell a domestic insur· 
rcction, and still keeps a corps in pay to prevent a revival 
of the spirit of revolt. The particular comlitution of 
:\[as,achusetts oppo~cd no obstacle to the measure; but 
the instance is sti II of use to instruct us that cases arc 
likely to occur under our government, as well as u nder 
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For the Independent ]oumal 

THE FEDERALIST NO. 26 

(HAMILTON} 

To the People of the State of New York: 

IT wAS a thing hardly to be expected that in a popular 

revolution the minds of men should stop at that happy 

mean which marks the salutary boundary between r•oWER 

and PRIVILEGE, and combines the energy of government 

with the security of private rights. A failure in this deli

cate and important point is the great source of the incon

veniences we experience, and if we are not cautious to 

avoid a repetition o( the error, in our future attempts to 

rectify and ameliorate our system, we may travel from 

one chimerical project to another; we may try change 

after change; but we shall never be likely to make any 

material change for the better. 
The idea of restraining the legislative authority, in the 

means o{ providing for the national defence, is one of 

those refinements which owe their origin to a zeal for 

li berty more ardent than enlightened. 'Ve have seen, 

however, that it has not had thus far an extensive prev

alency; that even in this country, where i t made iti first 

appearance, Pennsylvania and North Carolina are the 

only two States by which it has been in any degree patron~ 

ized; and that all the others have refused to give it the 

least countenance; wisely judging that confidence must be 

placed somewhere; that the necessity of doing it, is im

plied in the very act of delegating power; and that it is 

better to hazard the abuse of tha t confidence than to em

barrass the government and endanger the public safety 

by impolitic restrictions on the legislative authority. The 

opponents of the proposed Constitution combat, in this 
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assent of a sound and unbiased mind, with a degtee of 

force and conviction almost equally irresistible. 

The objects of geometrical inquiry are so entirely ab

stracted from those pursuits which stir up and put in 

iQotion the unruly pa~ions of the human heart, that 

wankind, without difficulty, adopt not only the more 

Simple theorems of the science, but even those abstruse 

paradoxes which, however they may appear susceptible 

of demonstration, arc at variance with the natural con

ceptions which the m ind, without the aid of philosophy, 

would be led tO entertai n upon the subject. The INFINITE 

))!VISIBILITY o( matter, Or, in Other words, the INFINITE 

divisibility of a FINITE thing, extending even to the 

roinutest atom, is a point agreed among geometricians, 

though not less incomprehensible to common-sense than 

any of those mysteries in religion, against which the 

batteries of infidelity have been so industriously levelled. 

But in the sciences of morals and politics, men are 

foun d far less tractable. To a certain degree, it is right 

ana useful that this should be the case. Caution and in

vestigation are a necessary armor against e1·ror a nd im

position. But this untractableness may be carried too far, 

and may degenerate into obstinacy, perverseness, or djs

ingenuity. Though it cannot be pretended that the prin

c?Ples of moral and political knowledge hne, in general, 

the same degree of certainty with those of the mathe

roatics, yet they have much beuer claims in this respect 

Lhan, to judge from the conduct of men in particular 

situations, we should be disposed to allow them. The 

obscurity is much oftener in the passions and prejudices 

of t11e reasoner than in the subjecL. l\len, upon too many 

occasions, do not give their own understandings fair play; 

but, yielding to some untoward bias, they ernangle them

selves in words and confound themselves in subtleties. 

H ow else could it happen (if we admit the objectors to 

be sincere in their opposition), that positions so clear as 

iliose which manifest the necessity of a general power of 

taxation in the government of the Union, should have tO 
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I affirm that (with the sole exception o( dutic~ on im 
and export'>) they would, under the plan of the con
vention, 1ctain that authority in the most ab!lohne and 
unquali fied ~cn~e; and that an auempt on the p:ut of the 
national gove1 nment to abridge them in the exercise of 
it, would be a \iolent assumption of powet, unwarranted 
by any article or clause of it~ Constitution. 

An entire consolidation of the States in to one complete 
n ational SO\Creignty would imply an entire su bordinatio!l 
of the patt.s; and whatever powers might rema in in 
them, would be altOgether dependent on the general will. 
Bu t as the plan of the convention aims only at a partial 
u nion or consol idation, the State governments would 
cleatly retain all the r ights of sovereignty which they 
before had, and which were not, by that act, e'l:clusively 
delegated to the United tates. This exclusive delegation, 
or rather this alienation, o( State sovere~, would only 
exist in three cases : whcre"-Thc Constttutton in exp1 css 
terms gramed an exclusive authority to the Union; where 
it granted in one instance an authority to the Union, and 
in another prohibited the States from exercising the like 
authorit); and where it granted an authority to the 
Union, to which a similar auth0rity in tJ;!e States would be 
absolutely and totally co11lradictory and 1·epugnant. I use 
these terms to distinguish this last case from another 
which might appear to resemble it, but which would, in 
fact, be essentially different; I mean where the exercise 
of a concutrent jurisdiction might be productive o f OC· 
casional interferences in the policy o£ any branch of ad
ministration, but would not imply any d irect con tra
d iction or tepugnancy in point of constitutional author
i ty. These three cases o£ exclusive jurisdiction in the 
federal government may be exemplified by the following 
instances: The last clause but one in the eigh1h section 
of the first article provides expressly that Congress shall 
exercise "t•xclusive legislation" over the di~trict to be ap
propriated as the seat of government. This answers to 
the first case. The first clause of the same sect ion em-
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would not imply a constitutional inability to impose a 
further tax. The quantity of the imposition, the expedi
ency or inexpediency of an increase on either side, would 
be mutually questions of prudence; but there would be in
volved no direct contradiction of powe1. The particular 
policy of the national and of the State systems of finance 
might now and then not exaclly coincide, and might re
quire reciprocal fot bearances. It is not, however, a mere 
possibility of inconvenience in the exercise of powers, 
bu t an immediate constitutional repugnancy that can by 
implication alienate and extinguish a preexisting right 
of sovereignty. 

The nece~ity of a concurrent jurisdiction in certain 
cases results from the division of the sovereign power; and 
the rule that all aULhorities, of which the States are not 
explicitly divested in favor of the Union, remain wi th 
them in full vigor, is not a theoretical consequence ol 
that division, but is clearly admitted by the whole tenor 
of the instrument which contains the at tides of the pro
posed Constitution. \Ye there find that, notwithstanding 
the affirmative grams of general authorities, there has 
been the most pointed care in those cases where it was 
deemed improper that the like authotities should reside 
in the States, to insctt negative clau es prohibiting the 
exercise of them by the States. The tenth section o( the 
first article consists altogether of such pr~>Visions. This 
circumstance is a clear indication of the sense of the con
vemion, and furnishes a rule of interpretation out o£ the 
body o( the act, which justifies the position I have ad
vanced and refutes every hypothesis to the contrary. 

Punu us 
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firmed wiLh perfect confidence that the constitutional 
operation of the intended govetnment would be precisely 
the same, if these clauses were entirely obliterated, as if 
they we1c repeated in e'ery article. They are only declara, 
wry of a truth which would have tc~ulted by necessary 
and una\ oidable implication from the very act o( con. 
stituting a federal government, and vesting it with certai n 
specified powers. This is so clear a proposition, that 
mode1 at ion itself can scarcely listen to the railings which 
have been so copiously vented against this pan o( the 
plan, without emotions that disturb its equanimity. 

What i a power, but the ability or faculty of doing L = 
tl1ing? What is the ability to t1o a thing, but the power of 
emplo)ing the means nece~sar_y tO .its execution] What is 
a u:ctst.AIIVF: power, but a power of making J..Aws? " 'hat 
arc the mt'ans tO execute a lEGISLATIVE power, but LAWS? 

What is the power of laying and collecting taxes, bur a 
legislative fJower, or a power of malting laws, to lay anrl 
collect taxes? 'Vhat arc the proper means of e.xecuting 
such a power, but necessary and jJrofJer laws? 

This simple train of inquiry fUJ nishes us at once with 
a test by which to judge of the true nature of the clause 
complained of. It conducts us to this palpable truth, that 
a power to lay and collect taxes muH be a power to pass 
all laws necessary and proper for the execution of that 
power; and what docs the unfottunate and calumniated 
provision in question do more than declare the same 
truth, to wit, that the national legislature, to whom the 
power of laying and collecting taxes had been previously 
given, might, in the execution of that power, pass all laws 
necessary and proper to carry it into effect? I have applied 
these observations thus particularly to the power o£ 
taxation, because it is the immediate subject under con
sideration, and because it is the most important of the 
audwritic proposed to be confen·ed upon the U nion. 
But the ame process will lead to the ame result, in rela· 
tion to all other powers declared in the Constitution. 
And it is expressly to execute these powers that the 
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sweeping clause, as it has been affectedly called, authc.r izes 
the national legislature to pass all nuessary and pro~, 
laws.H there is any thing exceptionable, it must be sought 
Cor in the specific powers upon \\!lich. this general d~clara. 
tion is predicated. The declarauon ItSelf, thou~h ll may 
be chargeable with tautology or redundancy, rs at least 
perfectly harmless. 

But susJ>rcroN may ask, Why then was it introduced? 
T he answer is, that it could only have been done for 
greater caution, and to guard against all cav.illi n~ .re
finements in those who might hereafter feel a drsposnron 
to cunail and evade the legitimate authorities of the 
Union. The Convention probably foresaw, what it has 
been a principal aim of these papers t?.inculcate, tl~at the 
dan~er which most threatens our polrucal welfare ts that 
ihe State governments will finally s~p t~le foundatio~s_o( 
the Union; and might therefore thrnk 1t necessary, 10 so 
cardinal a poi n t, to leave nothing to co~structio?· What
ever may have been the inducement to 1t, the wtsdom o( 
the precaution is evident from the cry whi~h h~s. been 
raised against it; as that very cry betrays a d1spostUon to 
question the great and essential truth which it is mani
festl y the object of that provision to declare. 

But it may be again asked, Who is to judge of the 
necessity and propriety of the laws to be passed for exe
cuting the powers of the U nion? I answer, fi~t that this 
quesLion arises as well and as full y upon the s1mple grant 
of those powers as upon the declaratory clause; and I 
answer, in the second place, that the national government, 
like every other, must judge, in the first instance, of the 
proper exercise of its powers, and its constituents in .the 
last. If the federel government should overpass the JUSt 
bounds of its authority al}d make a t}Tannical use of its 
powers, the people, whose creature it is, must appeal to 
the standard they have formed, and take such measures to 
redress the injury done to the Constitution as the exi
gency may suggest and prudence justify. The proprie~y o( 
a law, in a constitutional light, must always be determrned 
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by the nature of the power:. upon whid1 it is founded. 
suppose, by some forced c.onstru~tion~ of its authorit) 
(which, indeed, cannot ea~Jly be 1magrned), the Feder~! 
legislature should attempt to .vary the la~v of d~scem rn 
any State, would it not be evrdcnt that, rn makrng such 
an attempt, it had exceeded its jurisdiction, and infringed 
upon that of the late? Suppose, again, that upon the 
-pretence of an imerference with its revenues, it should 
undertake to abrogate a land-tax imposed by the author· 
ity of a State; would it not be equ.allr c.vi~em. that this 
was an invasion of that concurrentJunsdicuon rn 1 cspect 
w this species of tax, which its Constitution plainly sup
poses to exist in the tate go,·ernments? If there ever 
should be a doubt on this head, the credit of it will be 
entirely due to tho e reasoners who, in the imprudent 
7eal of their animosity to the plan of the convention, have 
labored to envelop it in a cloud calculated to obscure 
the plainest and simplest truths. . 

But it is said that the laws of the Umon are to be the 
!!!J>reme law of the lana. But what inference can be 
drawn from this, or what would they amount to, if they 
were not to be supreme? It is evident they would amount 
to nothing. A LAW, by the very meaning of the term, in
dudes supremacy. It is a rule which those to whom it is 
prescribed arc bouna to obsen•e. Tills res~lts from every 
political association. If individuals enter rnto a state of 
society, the laws of that society must be the supreme 
regulator of their conduct. If a number o( political so· 
cieties enter into a larger political society, the laws which 
the latter may enact, pursuant to the powers intrusted 
to it by its constitut ion, must necessarily be supreme over 
those societies, and the individuals of whom they are 
composed. It would othen\•ise b<; a mere treat_), dependent 
on the good faith of the parties, and not a gover nmcnt, 
which is only another word for POLITICAL POW.ER.Al''<~D su
PREMACY. But it will not follow from this doctrine that 
acts of the larger society which are not pursuant to its 
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constitutional powers, but wruch are invasions of 
residuat y author ilies of the smaller societies, will oe,cotllft 
the supreme law of the land. The e will be merely 
of usut pat ion, and will dC)et "e to be treated as such.. 
Hence we pet cci \C that the clause which declares the 
~remacy of the laws of the Union, like the one we have 
JUSt before comidct ed, on I~ declares a tr~th •. wh.ich flo~ 
immediately and nece~'at aly from the msutuuon of a 
federal go\ernmcnt. It will not, I ptesume, have escaped 
Ob~cn•aLion, that it expressly confines this supremacy 
to laws made pwsuanl to the Co1lStitution; whid1 1 
mention merely as an instance of caution in the conven. 
tion; since that limitation would have been to be under
stood, though it had not been expressed. 

Though a law, therefore, laying a tax for the usc of the 
United States would be supreme in its nature, and could 
not legally be oppdsed or controlled, yet a law for abro
aating or preventing the collection of a tax laid by the 
~uthority of the tate (unless upon imports and exports), 
would not be the supreme law of the land, but a usurpa
tion of power not granted by the Constitution. As far u 
an improper accumulation of taxes on the same object 
might tend to render the collection difficult or precarious. 
this would be a mulUal inconvenience, not arising from a 
superiority or defect of power on either side, but from an 
injudicious exerci e of power by one or the other, in a 
manner equally disadvantageous to both. It is to be 
hoped and presumed, however, that mutual interest 
would d ictate a concert in this respect which would avoid 
any material inconvenience. The inference from the 
whole is, that the indi\ idual States would, under the pro
posed Constitution, retain an independent and uncon
tmUable altlhority to rai~e revenue to any extent of which 
they may stand in need, by every kind of taxation, except 
duties on im ports and exports. It will be shown in the 
next paper that this CONCURRENT JURISDJcrtON in the
article of taxation was the only admissible substitute 
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{or an entire subordination, in respect to this branch o{ 
power, of the State authority to that of the Union. 

P UBLIUS 

From the N~ York Packet, Friday, january .f, r788 

THE FEDERALIST NO. 34 

(HAMILT ON) 

T o the People of the State of New York: 
1 FLA1-ru myself it has been clearly shown in my last 
number that the particular Sta~, under the proposed 
Constit~tion, wo~ld have /COEQUAL authorityjwit}l the 
Union rn the arttcle of revenue, except as to duues o n 
imports. As this leaves open to the States far the greatest 
pat t of the resources of the community, there can be no 
color for the assertion that they would not possess means 
as abundant as could be desired for the supply of their 
own wants, independem of all external control. That 
the field is sufficiently wide will more fully appear when 
we come to advert to the inconsiderable share of the 
public expenses for which it will fall to the lot o{ the 
State gove• nments to provide. 

To argue upon abstract principles that this coordinate 
authority cannot exist, is to set up supposilion and theory 
against fact and reality. Howe\·er proper such reasonings 
might be to show that a thing ought not to exist, they are 
wholly to be rejected when they are made use of to prove 
that it doe:. not exist contrary to thtRvidenc.e of the fact 
itself. lL is well known that in the oman rJ;publid the 
legislative authority, in the last resort, resided for ages 
in two diuercnt political bodies-not as branches of the 
same legislature, but as distinct and independent legis
latures, in each of which an opposite interest prevailed: 
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in one the patrician; in the other, the plebeian. Many arguments miglu have been addu~ed to pw'<e .t~e unfitness o{ two such seemingly conu achclOry authonues, each having power to a1171ul or repeal the acts of the. other. But a man would have been regarded as fran~tc w.ho should have attempted at Rome to disprove ~r eJustence. lt will be readily undctstOod that I allude to the 
COMITIA CL..,'TURIA'fl\. and the COMITIA fRI~UTA. T he former, in which the people voted by cen~u.nes: was so arranged~ tO give a superiority to the J_>atnctan mter~st; in the latter, in which numbers prcvatled, the plebetan 
interest had an entire predommancy. And }et these t\~o legislatures coexisted for ~ges, and the Roman repubhc attained to the utmost hetght of huma.n gre~tness. . Jn the case particularly under ~onstderauon, the~e ~~ no such contradiction as appears tn the e.xample cned, there is no power on either ~id~ to annul the acts o f the other. And in practice there ts ltttle reason to apprehend any inconvenience; beca~tse, in a short course of umc, the w:'lnts of the States will naturall y 1 educe. the~ elves within a very narrow compass; and in the. mtenro, .the United States will, in all probability, find •t. convcment 
\O abstain wholly from those objects to wh•ch the par-
ticular States would be inclined to resott. . T o form a more pteci!>e judgment of the true ment~ of 
this question, it will be we~l to ad~ert to the propo~t~on between the objects that wtll req01re a fedc~al pro' !ston in respect to revenue, and .those which wtll requ tre a State prodsion. \\'c shall dtscover that the form~• are altogether unlimited, and th;.t the Iauer arc .cucu~scribed within ver} moderate bounds. I n pur u111g thJS inqui1 y, we must bear in mind that ~c arc not to confine our ,icw to the present period, b~t.to look forward to remote futu1 ity. Constitutions of Ct\'t l go~e1 !1mcnt. ate ~ot tO be framed upon a calculation of C~ISUI1g extgenctes, but upon a combination of these wtth the ~roba?le exigencies of ages, according to. the natural and tned course o( human affairs. Nothmg, therefore, can be 
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more fallacious than to infer the extent of any power, proper to be lodged in the national government, from an estimate of its immediate necessities. There ought to be a C.-\PAC!!.Y to pro' ide for future contingencies as they may happen; and as these arc illimitable in their nature, it is impossible safely to limit that capacity. It i~ true, perhaps, that a computation might be made with sufficient accuracy to answer the p01 pose of the quantity of revenue rcqui~ite to discharge the subsisting engagements of the Union, and to maintain those establishmems which, for some time to come, would suffice in time of peace. But would it be wise, or would it not rather be the extreme of fo!ly to stop at this point, and to leave the govet nment imrustcd with the care of the national defence in a state of absolute incapacity to provide for the protection of the comm unity against future .invasions of the public peace, by foreign war or domestic convulsions? IC, on the con u ary, we ought to exceed this point, where can we stop, short of an indefinite power of providing for emergencies as they may arise? Though it is easy to assert, in general terms, the possibility of forming a rational judgment of a due provision agai nst probable dangers, )et we may safely challenge those who make the as enion 

to bring forward their data, and may affirm that they would be found as vague and unccnain as any that could be produced to establish the probable duration of the world. Observations confined to the mere prospects of intemal attacks can deserve no weight; though even these will admi t of no satisfactory calculation: but if we mean to be a commercial people, it must form a pan o£ our policy to be able one day to defend that commerce. The support of a navy and of naval wars would in"olvc comingcncics that must baffle all the effotts of poli tical arithmetic. 
Admitting that we ought to try the novel and absurd experiment in politics of t}ing up the hands of government from o{(ensive war founded upon reasons of state, yet certainly we ought not to disable i t from guarding 

-
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to fall considerably short of two hund1ed thousand 
pounds. 1 

,ln framing a government for posterity as well as our. 
selves, we ought, in those provisions which are designed 
to be permanent, tO calculate, not on temporary, but on 
permanent causes of expense. JC this p1 inciple be a just 
one, our attention would be di1cncd to a provision in 
favor of the State go,·ernments f01 an annual sum o( 
about two hundred thousand pounds; while the exigen. 
cies of the Union could be susceptible of no limits, even in 
imagination. In this view o( the subject, by what logic 
can it be maintained that the local gove1 nments ought to 
command, in perpeLUity, an EXCLUSIVE source of rc,cnue 
for any sum beyond the extent of two hundred thousand 
pounds? To extend its power fUJther, in exclusion o( the 
authority of the Union, would be to take the resources of 
the community out of those hands which stood in need of 
1hcm for the public welfare, in order to put them into 
other hands which could have no juH or proper occasion 
for them. 

Suppose, then, the convention had been inclined to 
proceed upon the principle of a rep<'u tition of the objects 
of revenue, between the Union and its members, in pro
portion to their comparative necessities; what particular 
fund could have been selected for the usc of the States, 
thatwould not either have been too much or tOO litt le
too little for their present, too much for their [u LUre 
wants? As to the line of separation between external and 
internal taxes, this would leave to the tates, at a 1ougb 
computation, the command of two thirds of the rcsoUJces 
of the community to defray from a tenth to a twentieth 
pan of its expcmes; and to the Union, one third of the 
resources of the communi ty, to defray from nine tenths 
to nineteen twentieths of its expenses. I£ we desert this 
boundary and content ourselves with leaving to the States 
an exclusive power of taxing houses and lands, there 
would still be a great disproportion between the means 
and the e11d; the possession of one third of the resources 
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course, suffer in a double light from restraining the juris
diction of the Union to commercial imposts. 

So far as the!'>e obsenations tend to inculcate a danger 
I)( the imp01t duties being extended to an injurious ex. 
treme it may be obscl\ed, conformably to a remark. made 
in another part of these papers, that the interest of the 
revenue iuel£ would be a sufficient guard against sucb 
an extreme. J readily admit that this would be the case, 
as long as other resources were open; but if the avenues 
to them were do ed, IIOPL, stimulated by necessity, would 
beget experiments, fortified by rigorous precautions and 
additional penalties, which, for a time, would ha,·e the 
intended effect, till there had been leisure to contrive ex
pedients to elude these new precautions. The first success 
would be apt to inspite false opinions, which it migh t re
qu ire a long course of subsequent experience LO correct. 
Necessity, especially in politics, often occasions false 
hopes, fa lse reasoning, and a system of measures corre. 
spondingly erroneous. But even if this supposed ex<.ess 
should not be a consequence of the limitation of the 
federal power of taxation, the inequalities spoken of 
would still ensue, though not in the same degree, from 
the other causes that have been noticed. Let us now return 
to the examination of object ions. 

O ne which, if we may judge from the frequency of its 
repetition, seems most to be relied on, is, that the House 
of Representali\'es is not sufficiently numerous for the 
reception of all the diffetent classes of citizens, in order 
to combine the intere~ts and feelings of e,·ery part of the 
community, and to produce a due S)mpathy between the 
repre entati"e body and its constituents. This argument 
presents it~clf under a very specious and seducing for m; 
and is well calculated to lay hold of the prejudices of 
those to whom it is addressed. But when we come to dis
sect it with attention, it will appear to be made up of 
nothing but fair-sounding words. The object i t seems to 
aim at is, in the first place, impracticable, and in the sense 
in which it is contended for, is unnecessary. I reserve for 
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another place the discussion of the question which re-
lates to the sufficiency of tl1e representative body in re- •5Y 
spect to numbers, and shall content myself with ex
arnining here the particular use which has been made of 
a contrary supposition, in reference to the immediate 
subject of our inquities. 

'1 he idea of an actual representation of all classes of ( 
the people, by persons of each class, is altogether vision· 

-ary. Unless it were expressly provided in the Constitu· 
tion, that each different occupation should send one or 
more memoers, the tning would never take place in prac· 
tice. Mechanics and manufacturers will always be in-
clined, with few exceptions, to give their votes to mer-
chants, in preference to persons of their own professions 
or trades. Those discerning citizens are well aware that 
the mechan ic and manufacturing arts furnish the rna· 
rerials of mercantile enterprise and industry. Many of 
them, indeed, arc immediately connected with the opera· 
tions of commerce. They know that the merchant is tlleir 
natural pau·on and friend; and they are aware, that how-
ever great the confidence they may justly feel in their own 
good sense, their interests can be more effectually pro· 
rooted by the merchant than by themselves. They are 
sensible that thei r habits in li fe have not been such as 
to give them those asuired endowments, without which, 
in a deliberative assembly, the greatest natural abilities 
arc for the most part useless; and that the innuence and 
weight, and superior acquirements of the merchants ren-
der them more equal to a contest with any spirit which 
might happen to infuse i tself into the public councils, 
unfriendly to the manufacturing and trading intere:.ts. 
These considerations, and many others that might be 
mentioned, prove, and experience confirms it, that arti· 
sans and manufacturers will commonly be disposed to 
bestow their votes upon merchants and those whom they 
recommend. \ Ve must therefore consider merchants as 
the nawral representati ves of ail these classes of the com· 
mun ity. 
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With rcg<u d to the lea1 ned prof.essions, little need be 
ob!>en ed; they u uly fo1 m no distinct imerest in society, 
and according to their situation and talentS, will be in. 
discriminate!) the objects o£ the confidence and choice of 
each othc1, and of other pans of the community. 

Nothing tcmain but the landed imerest; and this, in a 
political 'iew, and panicuTru ly in relation to taxes, I take 
to bt> perfect!) united, from the wealthiest landlord down 
to the poore~t tenant. No tax can be laid on land which 
will not affect the proprietor of millions of acres as well 
as the ptoprietor o( a single acre. Every landholder will 
therefore hnve a common interest to keep the taxes on 
land as low as possible; and common interest may always 
be reckoned upon as the surest bond of sympathy. But if 
we even could suppose a distinction of interest between 
the opulem landholder and the middling farmer, what 
reason is there to conclude, thnt the first would stand a 
beuer chance of being deputed to the national legisla
tu re than the last? If we wke fact as our guide, and look 
imo our own senate and assembly, we shall find that mod
erate proprictot s of land prevail in both; nor is this less 
the case in the senate, which consistS of a smaller num
ber, than in the as embly, which is composed of a greater 
number. \\'het e the qualifications of the electors are the 
same," hether they have to choose a small or a large num
ber, their votes will fall upon those in whom they ha\e 
most confidence; whether these happen co be men of 
large fortunes. or of moderate property, or of no property 
at all. 

1L is said to be necessary, tha t all classes of citizens 
sh ould have some of their own number in the represen
tative body, in order that their feelings and interests may 
be the beuer understood and auended to. But we have 
seen that this will never happen under any aiTangement 
that leaves the votes of the people free. \Vhere this is the 
case, the rcpre~entalive body, with too few exceptions to 
have any i111luence on the spirit of the government, will 
be composed o£ landholders, merchantS, and men of the 
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le:uned professions. But where is the danger that tht: 
interestS and feelings of the different classes of citizens 
will not be understood or attended to by these three de
so iptions of mea? Will not the landholder know and feel 
whatever will promote or insure the interest of landed 
propc•ty? And will he not, from his own interest in that 
species of p10perty, be sufficiently prone to re:.ist every 
attempt to prejudice or encumber it? \\'ill not the 
merchant understand and be disposed to cultivate, as far 
as rna} be proper, the interests of the mechanic and manu· 
[acturing atts, to which his commerce is so nearly a llied? 
Will not the man of the learned profession, who will feel 
a neuu·ality to the rivalshi ps between the different 
branches ot Til(Jli;try, oe likely to prove an impartial 
arbiter between them, ready to promote either, so far as 
It .sha11 appear to him conducive to the general interests 
of the society? -

If we take into the account the momentary humors or 
dispositions which may happen to prevail in particular 
pat LS of the society, and to which a wise administration 
will never be inattentive, is the man whose situa tion 
leads to extensive inquiry and information less likely to 
be a competent judge of their nature, extem, and founda
tion than one whose observation does not travel beyond 
the circle of his neighbors and acquaintances? l s it no t 
natural that a man who is a candidate for the favor of the 
people, and who is dependent on the suffrages of his fe l
low-citizens Cor the continuance of his public honors, 
should take care to inform himself of their disposition ' 
and inclinations, and should be willing to allow them 
their proper degree of influence upon his conduct? Thi~ 
dependence, and the necessity of being bound him eJC. 
and his pouedty, by the laws to which he gives his assent. 
are the true, and they are the strong chords of sympathy 
between the representative and the con tituent. 

There is no part of the admi nistration of government 
that requires extensive information and a thorough 
knowledge of the principles of political economy, so 
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much as the b~sin_ess of taxation. The man who under. 
stands tho~e pnnc1ples best will be least likely to reso 
LO opp1 e~s~ve expedients, or to sacrifice any particul;: 
class of CILIZens to the procurement of revenue. I t might 
be demo~su a ted that the most productive system of 
finance w1ll always be the least burdensome. There ca 
be no doubt t~lat i_n _order to a judicious exercise of t.; 
power ?f_taxatton, 1t1s necessaty that the person in who~ 
han?s u •s should be acquainted with the general genius 
h~blts, and modes of thinking of tl1e people at large, and 
wtlh the resources of the country. And this is all tha t can 
be reasonably meant by a knowledge of the interests and 
feelin?s of the peopl~. In any other sense rhe proposition 
has cnher no mean111g, or an absurd one. And in that 
sense let ~~cry con~iderate citizen judge for himself where 
the requ1s1tc quabfication is most likely to be found. 

Punuus 

From the New York Packet, Tuesday, january 8, r788 

TTIE I~EDERALIST NO. 36 

(HAM ILTON) 

To the People of the State of New York: 

WE HAVE s~en that the result o( tlle observations, to whicll 
the fo1cgotng number has been principally devoted, is, 
that fr?m tl1e natural operation of the different interests 
and v1ews of the \'arious classes of the community 
whether th~ rep.' escnta:ioo o! the people be more or Ies~ 
numerous, It wdl cons1st almost entirely of proerierors 
of l~nd, o( merChants, and of members of the learned pro
fessiOns, who will ll uly represent all those different in
terests and view~. ~( it should be objected that we have 
seen other descnpuons of men in the local legislatures, I 
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answer that it is admitted there are exceptions to the rule. 
but not in sufficient number to influence the general com
ple>-.ion or character of the government. The• c arc strong 
minds in every walk of life that will rise supe1 ior to the 
cJj5advantages of situation, and will command the tribute 
due to their merit, not only from the classes to which they 
particula1Iy belong, but from the society in general. The 
door ought to be equally open to all; and I trust, for tlle 
credit of human nature, that we lihall see examples of 
such vigorous plants flourishing in the soil of federal as 
well as o{ State legislation; but occasional instances o{ 

this sort will not render the reasoning, founded upon the 
general course of things, less conclusive. 

The subject might be placed in several other lights that 
would all lead to the same resuh; and in particular it 
might be asked, What greater affinity or relation of in
terest can be conceived between tl1e carpenter and black
smith, and the linen manufacturer or stocking-weaver, 
than between the merchant and either of them? ll is no
torious that there arc often as great rivalships between 
diffcrem branches of the mechanic or manufacturing arts 
as there arc between any of the departments of labor and 
industry; so that, unless the representative body were to 
be far more numerous than would be consistent with 
any idea of regularity or wisdom in its deliberations, it is 
impossible that what seems to be tlle spirit of the objec
tion we have been considering should ever be realized in 
practice. But I forbear to dwell any longer on a matter 
which has hithcno worn too loose a garb to admit even 
of an accurate inspection of its real shape or tendency. 

There is another objection of a somewhat more precise 
nature that claims our attention. I t has been asserted that 
a power of internal taxation in the national legislature 
could never be cxcrci ed with advantages, as well from tlle 
want of a sufficient knowledge of local circumstances, as 
from an interference between the revenue laws of the 
Union and of t11e particular States. The supposition oE 
a want of proper knowledge seems to be entirely destitute 
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ernment has in the preservation of iLS own power, coin· 
cides with a proper distribution of the public burdens, 
and tends to guard the least wealthy pan of the commu
nity from oppression! 

As to poll-taxes, I , without scruple, confess my disap
probation of them; and though they have prevailed from 
an early period in those States • which have uniformly 
been the most tenacious of their rights, I should lament 
tO sec them introduced into practice under the national 
go,·eJ nmem. Bu t does it follow because there is a power to 
lay them, that they will actually be laid? Every State in the 
Union has power to impose taxes of this kind; and yet in 
several of them they are unknown in practice. Are the 
State governments to be stigmatized as tyrannies, because 
they possess this power? If they are not, with what pro
priety can the like power justify such a charge against the 
national government, or even be urged as an obstacle ta 
its adoption? As little friendly as I am to the species of 
imposition, I still feel a thorough conviction that the 
power of having recourse to it ought to exist in the federal 
government. There are certain emergencies of nations, in 
which expedienLS, that in the ordinary tate of things 
ought to be forborne, become essential to the public weal. 
And the government, from the possibilit)' of such emer
gencies, ought ever to have the option of making use of 
them. The real scarcity of objects in this country, which 
may be considered as productive sources of revenue, is a 
reason pecul iar to itselC, for not ab1 idging the discretion 
of the national cou ncils in this respect. There may exist 
certain clitical and tempestuous conjunctures of the State, 
in which a poll-tax may become an inestimable resource. 
And as I know nothing to exempt this portion of the globe 
(rom the common calamities that have befallen other 
parts of it, I acknowledge my aversion to every project 
that is calculated to disarm the govemment o[ a single 
weapon. which in any possible conti ngency might be use
fully employed for the general defence and security. 
• The New England States.-PUlluus 
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I have now gone through the examination of such of 
the powers proposed to be vested in the United States_ 
which may be considered as having an immediate rela
tion to the energy of the government; and have en. 
deavored to answer the principal objections which have 
been made to them. I have passed over in silence those 
minor authorities, which are either too inconsiderable 
to have been though~ w~rthy of the hostili~ies of the op. 
ponents. of the Constatuuon, or of too mamfest propriety 
to admrt of controversy. The mass of judiciary power, 
however, might have claimed an investigation under this 
head, had it not been for the consideration that its or. 
ganization and its extent may be more advantageously 
considered in connection. This has determined me to 
refer it to the branch of our inquiries upon which we 
shall next enter. Punuus 

From the Daily Advertiser, Friday, ]a1wary u, I'}IJ8 

THE FEDERALIST NO. 37 

(M A 0 IS 0 N) 

T o the People of th~ Stnte of New York: 
IN R£\'l£wmc the defects of the existing Con federation, 
and showing that thC'y cannot be supplied by a govern
menr of less energy than that before the public. several of 
the most imponant principles of the latter fell of course 
under consideration. But as the ultimate objeCt of these 
papers is to determine clearly and fully the merits of this 
Constitution, and the expediency of adopting it, our plan 
cannot be complete without taking a more critical and 
thorough survey qf the work of the convention, without 
examining it on all its sides, comparing it in all its parts, 
and calculating its probable effects. 
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1 haL this remaining task may be executed under im· 

pressions conduc.ive to a ju~t and fair result, some TC· 

oections must in this place be indulged. which candor 
previously suggests. 

It is a misfortune, inseparable from human affairs, that 
~blic measures are rarely investigated with that spirit 
of moderauon which is essential to a just estimate of their 
real tendency to advance or obstruct the pu~lic_good; and 
that this spit it is more apt to be dirrunts eathan pro
rooted, by those occasions which require an unusual 
exercise of it. To those who have been led by experience 
LO auend to this consideration, it could not appear sur· 
prising, that the act of the convention, which recom· 
mends so many important changes and innovations, 
which may be viewed in so many lights and relations, and 
which touches the springs of so many passions and inter· 
csts, should find or excite dispositions unfriendly, both on 
one side and on the other, to a fair discussion and ac
curate judgment of its merits. In some, it has been too 
evident from their own publications, that they have 
scanned the proposed Constitution, not only with a 
predisposition to censure, but with a predetermination 
to condemn; as the language held by others betrays an 
opposite predetermination or bias, which must render 
their opinions also of little moment in the question. In 
placing, however, these different characters on a level, 
with respect to the weight of their opinions, I wish not 
to insinuate that there may not be a material difference in 
the purity of their intentions. I t is but just to remark ifol 
favor of the Iauer descriptions, that as our situation is uni· 
versally admitted to be peculiarly critical, and to require 
indispensably that something should be done for our 
relief, the predetermined patron of what has been actuall y 
done may have taken his bias from the weight of these 
considerations, as well as from considerations of a sinister 
nature. The predetermined ad\•ersary, on the other hand, 
can have been governed by no venial motive whatever. 
The intentions of the first may be upright, as they may 
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on the contrary be culpable. The views of the last Y~lll4· ll 
not be upright, and must be culpable. But the uulb it. 
that the!>e papers are not addressed to persons fa lli"l 
under either of these characters. They solicit the atten
tion of those only, who add to a sincere zeal for the hap. 
piness of their countr), a temper favorable to a just esti
mate of the means of ptomoting iL 

Persons o( this character will proceed to an examina. 
tion of the plan submitted by the convention, not only 
without a dispo~ition to find or to magnify faults; but 
will see the propriety of reflecting, that a fauldess plan 
was not to be expected. Nor will they barely make allow. 
ances for the errors which may be chargeable on the fa}. 
libility to which the convention, as a body of men, were 
liable; but will keep in mind, that they themselves also 
are but men, and ought not to assume an infa1Jibility in 
rejudging the fallible opinions of others. 

With equal readiness will it be perceived, that besides 
these inducements to candor, many allowances ought to 
be made for the difficulties inherent in the very nature 
of the undertaking refe1 red to the convention. 

The novelty of the undertaking immediately strikes us. 
It has been shown in the cour e of these papers, that the 
existing Confederation is founded on principles which 
are fall acious; that we must consequently change this 
first foundation, and with it the superstructure resting 
upon it. ft has been shown, that the other confederacies 
which could be consulted as precedents have been vitiated 
by the same enoneous princi ples, and can thetefore fur· 
nish no other light than that of beacon , which give warn· 
ing of the course to be shunned, without pointing out 
that which ought to be pursued. The most that the con
vention could do in such a situation, was to avoid the 
errors suggested by the past experience of other cou ntril!!, 
as well as of our own; and to provide a conven ient mode 
of rectirying their own errors, as future experience may 
unfold them. 

Among the difficulties encountered by the convention, 
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a very important one must have lain in combining the 
requisite stability and energy in government, with the 
inviolable attention due to liberty and to the republican 
form. Without substantially accomplishing this part of 
their undertaking, they would. have very imperfectly 
fulfilled the object of their appointment, or the expecta
tion of the public; }et that it could not be easily accom
plished, will be denied by no one who is unwilling to 
betray his ignorance o( the subject. Energy in govern
ment is essential to that security against external and in
ternal danger, and to that prompt and salutary execution 
of the laws which enter into the very defini tion of good 
government. Stability in government is essential to na
tional character and to the advantages annexed to it, as 
well as LO that repose and confidence in the minds of the 
people, w.hich are among the chie~ bl~ssi~gs of civil so
ciety. An 1rregular and mutable legtslauon JS not more an 
evil in itself than it is odious tO the people; and it may be 
pronounced with assurance Lbat the people of this coun
try, enlightened as they are with regard to the nature, and 
interested, as the great body of them are, in the effects of 
good government, will never be satisfied till some remedy 
be applied to the vicissitudes and uncertainties which 
characterize the State administrations. On comparing, 
however, these valuable ingredients with the vital prin
ciples of liberty, we must petceive at once the difficulty 
of mingl ing them together in their due proportions. The l 
genius of republican liberty seems to de~and on one 
side, not only that all power should be denved from the 
people, but that those intrusted with it should be kept in 
dependence on the people, by a short duration of their 
appointments; and that even during this short period \ 
tbe uust should be placed not in a few, but a number o{ 
hands. Stability, on the contrary, requires that the hands 
in which power is lodged should continue for a length of 
time the same. A frequent change of men will resu lt 
from a frequent return of elections; and a frequent 
change of measures from a frequent change of men: 
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whilst energy in government requires not only a certain 
duration of power, but the execution of it by a single 
hand. 

H ow far the convention may have succeeded in thia 
part of their work, will better appear on a more accurate 
view of it. From the cursory view here taken, it must 
clearly appear to have been an ard\!ous part. 

Not Jess arduous must have been the task of_ marking 
the proper line of partition between the authonty of the 
general and that of the State governments. Every man 
will be sensible of this difficulty, in proportion as he has 
been accustomed to contemplate and discriminate objects 
extensive and complicated in their nature. The facu lties 
of tlle mind itself have never yet been distinguished aoa 
defined, with satisfactory precision, by all the efforts o£ 
the most acute and metaphysical philosophers. Sense, 
perception, judgment, desire, volition, tncmory, imagi na
tion! are found to be separated bJ such delicate_iliades 
and minute gradations that their bounaaries have eluded 
the most subtle investigations, and remain a pregnant 
source of ingenious disquisition and controversy. The 
boundaries between the ~cat kingdom of nature, and, 
still more, between the various provinces, and lesser por
tions, into which they are subdivided, afford another il
lusttation of the same important truth. The most sagaci
ous and laborious naturalists have never yet succeeded in 
tracing with certainty the lin~vhich separates the di.striCt 
of vegetable life from the neighboring region o1 y n
organized matter, or which marks the termination of the 
former and the commencement of the an imal empire. A 
still greater obscurity lies in the distinctive charaCLers by 
which the objects in each of these great departments of 
nature have been arranged and assorted. 

When we pass from the works of nature, in which all 
the delineations are perfectly accurate, and appear to be 
otherwise only from the imperfection of the eye which 
surveys them, tO ~institutions of man, in which the: 
obscurity arises as well from the object itself as !rom the 
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~an bt._ whi£!Li.t js contemplated, we must perceive the 
necessity of moderating still further our expectations and 
]lopes from the efforts of human sagacity. Experience has 
instructed us that no skill in the science of government 
}las yet been able to discriminate and define, with suffi
cient certainty, its three great provinces--the legislative, 
executive, and judiciary; or even the privileges and 
powers of tl~e different legislative. bran~es. Questions 
daily occur m the course of practtce, whtch prove the 
obscurity which reigns in these subjects, and which 
puzzle the greatest adepts in political science. 

The experience of ages, with the continued and com
bined labors of the most enlightened legislators and 
jurists, has been equally unsuccessful in delineating the 
several objects and limits of different codes of laws and 
different tribunals of justice. The precise extent of the 
common law, and the statute law, the maritime law, the 
ecclesiastical law, the law of corporations, and other 
local laws and customs, remains still to be clearly and 
finally established in Great Britain, where accuracy in 
such subjects has been more industriously pursued than 
in any other part of the world. The jurisdiction of her 
several courts, general and local, o£ law, of equity, of 
admiralty, etc., is not less a souz-ce of frequent and intri
cate discussions, sufficiendy denoting the indeterminate 
limits by which they are respectively circumscribed. All 
new laws, though penned with the greatest teclmical 
skill, and passed on the fullest and most mature delibera
tion, are considered as more or less obscure and equivocal, 
until their meaning be liquidated and ascertained by a 
series of particular discussions and adjudications. Besides 
the obscurity arising from the complexity of objects, and 
the imperfection of the human {ac;ulties, _the medium 
thr_ough.. which the conceptions of men are conveyed to 
each oth~ adds a fresh embarrassment. The use of words 
Gto express ideas. Perspicuity, therefore, requires not 
~y that the lcleas should be distinctly formed, but that 
they should be expressed by words distinctly and ex-

I 

I 
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elusively appropriate to them. But no languag_c is so 
copious as to supply words and phrases for every com"Ptei" 
idea, or so con·ect as not to include man)' equi,ocatry 
qenoting different ideas. lienee it must happen that how. 
ever accurately objects rna} be discriminated in them. 
selves. and however accu• ately the discrimination may be 
considered, the definition of them may be rendered in. 
accurate by the inaccuracy of the terms in which it is 
delivered. And this ~na,oidable inaccuracy must be 
greater or less, according to the complexity and noveiJq 
of the object~ defined. When the Almighty himself con. 
descends to address manl..ind in their own language, his 
meaning, luminous as it must be, is rendered d im and 
doubtful by the cloudy medium through which it is 
communicated. 

H ere, then, ::uc three sources of vague and incorrect 
definitions: indiMinctncss of the object, imperfection of 
the organ oi'Conccption, inadequateness of the veh icle of 
ideas. Any one of these must produce a certain deg• ec of 
obscurity. The convention, in delineating the boundary 
between the fede1al and State jmisdicLions, must have 
experienced the full efTect of them all. 

To the difficulties aheady mentioned may be added the 
ime• fe1 ing _eretensions of the larger and smaller Statc_s. 
\ Ve cannot err in supposing that the former would con
tend for a pa1ticipation in the go\'ernment, fully pro
portioned to their SUJ>CI ior wealth and importance; and 
that the latter would not be less tenacious of the equality 
at present enjo}ed by them. " 'e may well suppose that 
neither side would entirely yield to the other, and con· 
sequent!} that the struggle could be terminated only by 
compromise. It is extremely probable, also, that after the 
ratio of rcpr csentation had been adjusted, this very 
compromise must have produced a fresh struggle be· 
tween the same parties, to give such a tum to the organi
zation of the government, and to the d istribution o f its 
powers, as would increase the importance of the branches, 
in forming which they had respectively obtained the 
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greatest sha1e of influence. There arc features i.n. the 
Constitution which warrant each of these supposauons; 
and as far as cithet of them is well founded, it sLows ~hat 
the convention mmt have been compelled to sa<:=nfice 
t!lCoretical p10prict} to the force of extraneous cons1dera· 
tions. 

Nor could it have been the large and small States only, 
which would ma1:shal themselves in opposition to each 
other o n various points. Other combinations, resulting 
{rom a difTe• cnce of local position and policy, must have 
created additional difficulties. As every State may be 
di,·ided into difTerent districts, and its citizens into dif
ferent classes, which give birth to contend ing intet.ests 
and local jealou~ies. so the different parts of the t~mted 
States arc distinguished f10m each other by a vanety of 
circu mstances, which produce a like effect on a larger 
scale. And although this variety of interests, for reasons 
sufficiendy explained in a former paper, may have 2 

salutary influence on tl1e admi nistration of the govern· 
ment when formed, yet every one must be sensible of th<• 
contrary influence, which must have been experienced in 
the task of fo1 ming it. 

'Vould it be wonderful if, under the pressure of all 
these difficulties, the convention should have been forced 
into some deviations from that artificial structure and 
regular symmetry which an abstract view of the subje~t 
might lead an i~gen.ious theoris~ to _be.stow .on ~ Consu 
tution planned rn hts closet or 10 hts tmag~nauon? The 
real wonder is that so many difficulties should have been 
surmounted, and surmounted with a unanimity almost 
as unprecedented as it must ha,•e been unexpected: It .i~ 
impossible for any man of candor to refle~t on thiS o~· 
cumstance without partaking of the astomshment. It u 
impossible for the man of pious reflection not to perceive 
in it a finger of that Almighty hand which h~s b~en so 
frequently and signally extended to our relief 10 the 
cri tical stages of the revolution. . 

We had occasion, in a former paper, to take noucc of 

... , 
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the repeated trials which have b<.en unsuccessfully made 
in the United Netherlands for rei01roing the baneful and 
noLOrious vices of their constitution. The history o( al. 
most all the gJ eat councils and consultations held among 
mankind for reconciling their discordant opinions, as. 
suaging their mutual jealousies, and adjusting their re
spective interests, is a history of factions, contentions, and 
disappoimments, and may be classed among the most 
dark and degraded pictutes which display the infirmities 
and depravities of the human cl1aracter. If, in a few 
scauer ed instances, a blighter aspect is presented, they 
serve only as exceptions to admonish us of the general 
truth; and by their lustre to darken tbe gloom of the 
adverse prospect to which they are contrasted. I n revolv. 
ing the causes from which these exceptions result, and 
applying them to the particular instances before us, we 
are necessarily led to two important conclusions. The 
first is, that the convemion must have enjoyed, in a very 
singular degree, an exemption from the pestilential in
fluence o( party animosities-the disease most incident 
•.o deliberative bodies, and most apt to contaminate their 
proceedings. The second conclusion is that all the depu· 
lations composing the convention were satisfactorily ac
commodated by the final act, or were induced to accede 
to it by a deep conviction of the necessity of sacrificing 
private opinions and partial interests to the public good, 
and by a despair of seeing this necessity diminished by 
delays or by new experiments. PUBLIUS 
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{MADISON) 

To the People of the State of New York: 
IT 1s not a little rcma1kable that in every case reponed by 
ancient his tot y, in which government has been es~b· 
lished with deliberation and consent, the task of frrumng 
·t has not been committed to an assembly of men, but 
~as been performed by some ~ndivi?ual citizen of pre
eminent whdom and approved tntegrtty. 

Minos, we learn, was the primitive founder of the 
government of Crete, as Zaleucus. was of that of the 
Locrians. Theseus first, and after htm Draco and Solon, 
insliwted the government of A~1ens. Lycur~s. was the 
lawgiver of Sparta. The foundauon of the ongmal gov· 
ernment of Rome was laid by Romulus, and the work 
completed by two of his elect~v.e successors, Numa and 
Tullius Ilostilius. On the aboliuon of royalty the consu
lar administration was substituted by Brutus, who 
stepped forward with a project for such a reform, which, 
he alleged, had been prepared by Tullius Hostil!us, ~nd 
to which his addtcss obtained the assent and rattficauoo 
of the senate and people. This remark is applicable to 
confederate go\etnments also. Amphictyon, we are told. 
was the author of that which bore his name. The Achrean 
league recei,cd its first birth from Achreus, and itS sec· 
ond from J\ratus. 

What degree of agency these reputed lawgivers might 
have in their respective establishments, or how far they 
might be clothed with the legitimate au~hority of the 
people, cannot in every instance be ascertamed. In some, 
however, the proceeding was strictly regular. Draco ap-

( 
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pears to have been intrusted by the people of Athena 
with indefinite powers to reform its government and 
laws. And Solon, according to Plutarch, was in a manner 
compelled, by the universal suffrage of his fellow-citilena, 
to take upon him the sole and absolute power of new. 
modelling the constitution. T he proceedings under Ly. 
curgus were less tegular; but as far as the advocates for a 
regu lar reform cou ld prevail, they a ll turned their eyes 
towards the single efforts of that celebrated patriot and 
sage, instead of seeking to bring about a revolution by 
the intervention of a deliberative body of citizens. 

Whence could it have proceeded that a people, jealoy, 
as the Creeks were of their liberty, should so far abandon 
the rules of cau tion as to place their destiny in the hands 
of a si ngle citi1en? Whence could it have proceeded, that 
lhe Athenians, a people who would not suffer an army 
to be commanded by fewer than ten generals, and who 
tequired no other proof of danger to their liberties than 
the illustrious merit of a fellow-citi zen, shou ld consider 
one illustrious citi1en as a more eligible depositary of the 
fortunes of themselves and their posterity, than a select 
body of citizens, from whose common deliberations more 
wisdom, as well as more safety, might have been expected? 
These questions cannot be fully answered, wi thout sup
posing that the fears of discord and disunion among a 
number of counsellors exceeded the apprehension of 
treachery or incapacity in a single indi vidual. History 
informs us, likewise, of the difficulties with which these 
celebrated reformer~ had to contend, as well at the expe
dients which they were obliged to employ in order to 
carry their reforms into effect. Solon, who seems to have 
indulged a more temporizing policy, confessed that he 
had not given to h is countrymen the governmen t best 
suited to their happiness, but mou tolerable to their 
prejudices. And L ycurgus, more true to his object, was 
under the necessity of mixing a portion of violence with 
the authority of superstition, and of securing his fina l 
success by a voluntary renunciation, first of his cou ntry, 
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and then of his life. If these lessons teach us, o~ one hand, 
admi re the improvement made by Amet tca on the 

:cient mode of preparing and establishing regular plans 
f govCJ nment, they serve not less, on the other, to ad
~onish us of the hazards and difficulties incident to su0 
expcrimems, and of the great imprudence of unnf'cessanly 
multipl ying them. . 

Is it an unreasonable conjecture, that the ~nors wh1ch 
may be contained in the plan of the convenuon are such 
as have resulted rather from the def:ct of ante~edent ex
perience on tltis complicated and d1fficu~t sub)ect~ than 
from a wa nt of accuracy or care in the mvesugauo? of 
it; and, consequently, such as wi~l not be ascerta in~ 

umil an actual trial shall have pomted them out? This 
conjecture is rendered probable, not o nly by man~ con
siderations of a general nature, but by the parucular 
case of the Articles of Confederation. It is observable 
that among the numerous objections and am~ndments 
suggested b y the several States, when the~e arucles w~re 
submitted for their ratification, not one 1s. found wh1ch 
alludes to the great and radical error whtch on actual 
erial has discovered itself. And if we except the observa
tions which New J ersey was led to mak.e,_ rath~r by het 
local situation, than by her peculiar_forestght, ll rna~ bt
questioned whether a si ngle suggestion was o f s~ffiaent 

moment to justify a revision of the system. ~here IS ~bun

dant reason, nevertheless, to suppose that unmatenal as 
these objections were, they would have been adhered to 
with a very dangerous inflexibility, in so~e States, had 
not a zeal for their opi nions and supposed mterests been 
stifled by the more powerful sentiment of self-preserva
tion. One State, we may remember, persisted for several 
years in refusing her concurrence, although the : nemy 
remained the whole period at our gates, or r_athcr ~n the 
very bowels of our country. Nor was her pliancy m ~he 
end effected by a less motive, than ~he faar .~£ bemg 
chargeable with protracting the pu blic ca lamt~Jes, and 
endangering the event of the contest. Every canctid reader 
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will make the prope• 1 cflcctions on these imponam facts. 
A pati~lll who f111d~ his di~orc.ler daily growing worse, 

anduull an efficacious remedy can no longer be delayed 
wit.hout extreme danger, after coolly revolving his situ. 
ation, and the chal'aCte•s of different ph}$icians, £elects 
and calls in such of them as he judges most capable o( 
administering Ielicf, and best entitled to his confidence. 
The ph):sicians auend; theca e of the patiem is carefully 
examined; a consultation is held; they are unanimously 
agreed that the symptoms are c1 itical, but that the case, 
with proper and timely relief, so far from being desperate, 
that it. may be made to issue in an improvemem of his 
constitution. They arc equally unanimous in prescribing 
the remedy, by which thi~ happy effect is to be produced. 
The prcsc• iption is no sooner made known, however, 
than a number of pe1sons int.erpose, and, without deny
ing the reality or danger of the disorder, assure the patient 
that the prescription will be poison to his constitution, 
and forbid him, under pain of certain death, to make use 
of iL l\l ight not. the patient reasonably demand, before l1e 
ventured to follow this advice, that the aut.hors of it 
should at. least agree among themselves on some other 
remedy to be subst.inned? And if he found them differing 
as much from one anot.her as from his first counsellors, 
would he not. act prudently in trying the experiment 
unanimously recommended by the Iauer, rather than be 
hearkening to those who could neither deny the neces
sity of a speedy remedy, nor agtce in proposing one? 

Such a p;uient and in such a situation is America at 
this moment. She has been sensible of her malady. She 
has obtained a •egular and unanimous ad"ice from men 
of her own deliberate choice. And she is warned by others 
against following this ad\-ice under pain of t.he most 
fatal consequences. Do the monitors deny the realit)' of 
her danger? No. Do they deny the necessity of some speedy 
anti powerful 1 cmedy? No. Are they agreed, are any two 
of them agreed, in their objections to the remedy pro
posed, or in the proper one to be substitwted? L et them 
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speak fo1 them~ehes. This one tells us that the proposed 
constiLUtion ought to be reject.ed, because it is not a 
confederation of the States, but a government o'er in
~"iduals. \ nother admits that it ought to be a govern· 
ment O\'Cr individuals to a certain extent., but by no 
means to the extent proposed. A third does not object to 
the go,crnment over individuals, or to the extem pro
po ed, but to the want of a bill of rights. A fourth concurs 
in the ab olute necessity of a bill of rights, but contends 
that it ought to be declaratory, not of the personal • ights 
of individuals, but of the rights reserved to the tates 
in their political capacity. A fifth is of opinion that a S 
bill of rights of any sort would be superfluous and mis
placed, and that the plan would be unexceptionable but 
for the fatal power of regulating the times al)d places of 
eJection. An objector in a large Stale exclaims loud ly )· 
against the unreasonable equality of representation in 
the Senate. An objector in a small State is equa lly loud 
against the dangerous inequality in the House of .R epre- , ) 
sentativcs. From this quarter, we are alarmed w1th the J. 
ama1ing expense, {rom the number of persons who arc 6 
to administer the new government. From anOLher quarter, 

1 
I 

and someLimes from the same quarter, on another occa- j 
sion, the c1-y is that the Congress will be but a shadow of a 
representation, and that the government would be far 
Jess objectionable if the number and the expense were 
doubled. A patriot in a State that does not import or 
export, discerns insuperable objections against the power 
o£ direct taxation. The patriotic ad,·ersary in a tate of 
great exports and imports, is not less dissatisfied that.the 
whole burden of taxes may be thrown on consumpuon. 
This politician disCO\'ers in the Constituti?n a direct and 0 

irresistible tendency to monarchy; that •s equally sure 
it will end in a1 iswcracy. Another is puzzled to say which 0 
of these shapes it will ultimately assume, but sees cleaJly 
it must be one or other of them; whilst a fourth is not 
wanting, who with no less confidence affirms that the 
Constitution is so far from having a bias towards either 
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of these. dangers, that the weiglu on lhat side wi 11 not 
be ~uffictent LO_ ~eep i~ uptight and fim1 against its op. 
posu e pt opcn~llJes. Wllh anothet class of ad,·ersaries to 

1 ~ t~e C~nstnuuo.n t_h~ language is that the legislative, 
execuu,e, and JUdtoary depatunents are intem1ixed in 
such a man ner as to contradict all the ideas of regular 
s:ovemmem and all the requisite precautions in favo r of 
liberty. ' \"hilst this objection circulates in vague and 
general exp1 essions, lhere a1 e but a few who lend their 
s?nction to it. ~et each one come forward with his par. 
ucular explan_auon, and scarce any two are exactly agreed 
u pon the. subJeCt. In the eyes of one the junction of the 
Sena~e '~uh Ll1e President in the responsible function o£ 
appom~tng to offices, instead of vesting this executive 
powe~ m .the Executive alone, is the vicious pan of the 
organ11auon. To another, the exclusion of the House of 
Representatives, whose numbers alone could be a d ue 
secut i ty ngainst corruption and partiality in the exercise 
of such a power, is equally obnoxious. With another the 
ad';lission of the Prcsidem into any share of a ~wer 
whtch must ever be a dangerous engine in the hands of 
the e:<ecuti'e magistrate, is an unpardonable violation 
of the maxims of republican jealousy. No part of t11e ar
rangement, according to some, is more inadmissible than 
the trial of impeachmcms by the Senate, which is alter
nately a member both of the legislative and execULive 
depa:un~r~ts, when this power so evidently belonged to 
the JUdtcral) department. "We concur fully," reply 
others, "in the objection to this pa1 t of the plan, bu t we 
can never agree that a teference of impeachments to the 
judicial y authority would be an amendment of the error. 
Our principal dislike to the organization arises Crom the 
extensive powers aheady lodged in that department." 
Even among the tealous patrons of a council of state the 
most i'_'lecon~ila?le va1 iance is discovered concerning the 
mode 111 whrch 1t ought to be constituted. T he demand 
of one gentleman is, that the counci l should coniist of 
a small num ber to be appointed by the most nu merous 
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branch of the legislature. Another would prefer a l'arger 
number, and considers it as a fundamental condition 
that the appointmem should be made by the President 
himself. 

As it can give no umbrage to the writers against the 
plan of the £cde1 al Constitution, let us suppose, that as 
they a1 e the most 1ealous, so they are also the most saga
cious, of tho e who think the late convemion we1e 
unequal to the task as:.igned them, and that a wiser and 
better plan might and ought tO be substituted. Let us 
{unher suppose that their country should concur, both 
in this favorable opinion of their merits, and in their un
favorable opinion of the convention; and should ac
cordingly proceed to form them into a second conven
tion, with full powers, and for the express put po~e of 
revising and 1 emoulding the work of the first. Wet e the 
experiment to be seriously made, though it required some 
effort tO view it seriously even in fiction, I leave it to be 
decided by the sample of opinions just exhibited, 
whether, with all their enmity to their predecesso1s, they ) 
would, in any one point, depart so widely from their ex
ample, as in the discord and ferment that would mark 
their own delibet auons; and whelher the Constitution, 
now before the public, would not stand as fair a chance I 
(or immortal it)', as Lycurgus gave to Ll1at of Spatta, by 
making its change to depend on his own return ftom 
exile and death, if it were to be immediately adopted, and 
were to continue in force, not until a BElTER, but until 
AN01 HLR should be agreed upon by this new assembly of 
lawgivers. 

It is a matter both o( wonder and regret, that those who 
raise so many objections against the new Constitution 
should ne' cr call to mind the defects of that which is to 
be exchanged for it. It i:; not necessary that the fotmer 
should be perfect: it is sufficient that lhe latter is more 
imperfect. No man would refuse to give b1as for silver 
or gold, because the latter had some alloy in it. No man 
would refuse to quit a shattered and tottering habitation 
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for a finn and commodious building, because the latter 
bad not a porch to it, or because some of the rooms might 
be a little larger or smaller, or the ceiling a little higher 
or lower than his fancy would have planned them. But 
waiving illustrations of this sort, is it not manifest that 
most of the capital objections urged against the new 
system lie with tenfold weight against the existing Con
federation? ls an indefinite power to raise money dan
gerous in the hands of the federal government? The 
present Congtess can make requi itions to any amount 
they plea~e. and the States are constitutionally bou nd to 
furn ish them; they can emit bills o( credit as long as 
they will pay for the paper; Lbey can borrow, both abroad 
and at home, as long as a shilling will be lent. Is an in
definite power to rai~e troops' dangerous? The Confed
eration gives to Congre s that power also; and they have 
already begun to make use of it. Is it improper and un
Jafe to intermix the different powers of government in 
the same body of men? Congress, a single body of men, 
are the sole depositary of all the federal powers. Is it par
ticularl y dangerous tO gi\'e the keys of the treasury, and 
the command of the army, into the same hands? The Con
federation places them both in the hands of Congress. 
Is a bill of rights essential to liberty? The Confederation 
has no bill of rights. Is it an objection against the new 
Constitution, that it empowers the enate, with the con
currence of the Executive, to make treaties which are to 
be the laws of the land? The existing Congress, without 
any such control, can make treaties which they thermelves 
have declared, and most of the States have recogni1ed, to 
be the supreme law of the land. Is the importation of 
laves permitted by the new Constitution for twenty 

years? By the old it is permitted forever. 
I shall be told, that however dangerous this mixture of 

powers may be in theory, it is rendered harmless by the 
dependence of Congress on the States for the means of 
carrying them in to practice; that however large the mass 
of powers may be, it is in fact a lifeless mass. Then, say I. 
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jn the first place, that the Confederation is chargeable 
with the still greater folly of declaring certain powers in 
me federal government to be absolutely necessary, and at 
me same time rendering them absolULely nugatory; and, 
in the next place, that if the Union is tO continue, and 
no beuer go,ernment be substituted, effective powers 
rnust either be granted to, or assumed by, the existing 
Congress; in either of which events, the contrast just 
stated will hold good. But this is not all. Out of this life
less mass has already gtown an exoescem power, which 
tends to reali1e all the dangers that can be apprehended 
!rom a defective construction of the supreme government 
of the Union. lL is now no longer a point of speculation 
;;:id hope, that the 'Vestern territory is a mine of vast 
wealth to the United States; and although it is not of such 
a nature as to extricate them from their present distresses, 
or for some time to come, tO yield any regular supplies f01 
the public expenses, yet must it hereafter be able, under 
proper management, both to effect a gradual discharge 
of the domestic debt, and to furnish, for a certain period, 
liberal tributes to the federal treasury. A very large pro
portion of this fund has been already surrendered by in
dividual State~; and it may with reason be expected th:n 
the remaining States will not persist in withholding 
similar proofs of their equity and generosity. '"'e may 
calculate, therefore, that a rich and fertile country, ot 
an area equal to the inhabited extent of the United 
States, will ~oon become a national stock. Congress have 
assumed the administration of this stock. They have 
begun to render it productive. Congress have undertaken 
to do more: they have pr·oceeded to form new States, to 
erect temporary governments, to appoint officers for 
them, and to prescribe the conditions on which such 
States shall be admiLLed into the ConCeder acy. All thrs 
has been done; and done without the least color of con
stitutional authority. Yet no blame has been whisper'ed; 
no alann has been sounded. A GREAT and I NDEPENDENT 

fund of revenue is passing into the hands of a SINGLE nooY 
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eral fom1 and aspect of the government be strictly re
publican. It is evident that no other form would be rec
oncilable with the genius of the people of America; with 
the fundamental p• inciples of the R evolution; or with 
that honorable detetmination which animates every vo
tary of freedom, to rest all our political experiments on 
the capacity of manl...ind for self-gove• nment. If the plan 
of the convention, therefore, be found to depart from the 
republican character, its advocates must abandon it as no 
longer defensi blc. 

What, then, arc the distinctive characters of the re- ~ 
...e_blican iormrWere an answer to this question to be 
sougtn: not by recurring to principles, but in the applica· 
Lion of the term by political writers, to the constitutions 
of different States, no satisfactOry one would ever be 
found. H olland, in which no particle of the supreme au• 
tl1ority is derived from the people, has passed almost uni
versally under the denomination of a republic. The same 
title has been bestOwed on~eo~. where absolute power 
over the great body o( the people is exercised, in the most 
absolute manner, by a small body of hereditary nobles. 
Poland, which is a mixture of aristocracy and of mon· 
archy in their worst forms, has been dignified with the 
same appellation. The government of England, which has 
one republican branch only, combined with an hcredi· 
tary aristocracy and monarchy, has, with equal impro
priety, been frequently placed on the list of republics. 
These examples, which are nearly as dissimilar to each 
other as to a genuine republic, show~reme inac 
curacy with which the term has been used in political 
disquisitions. 

IC we resort for a criterion to the di[crcnt principles 
on which different forms of government are established, 
we may define a rcBublic to be, or at least may bestow that 
name on, ~e1 nmen~ch derives-all -its powers 
direclly or indirectly from the great body of the 
people, and is administered by persons holding their 
offices during pleasure,Tor aumlted period, or during 
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good bchav1or. lL is essential to such a government that 
it be derived from the great body of the society, nod.rwn 
an inconsidet able proporuon, or a favored ..class of it; 
othenvise a handful of tyrannical nobles, exercising their 
oppressions by a delegation of their powers, might aspire 
to the rank o( 1 epublicans, and claim for their govern
ment the honorable title of republic. It is sufficient for 
such a govet nment that the pe1sons administering it be 
appointed , either directly or indirectly, by the pegple; 

-and tha t they hold thei1 appointments by either of the 
tenures just specified; otherwise every government in the 
United tates, as well as every other popular government 
that has been or can be well organized or well execu ted, 
would be degraded f1 om the republican character. Ac
cording to the constitution o( every State in the Union, 
some or other of the officers of government are appointed 
indireclly only by the people. According to most of them, 
the ch ic£ magil>trate himself is so appointed. And accord
ing to one, this mode of appoimment is extended to one 
o( the coordinate branches or the legislature. According 
to all the constitutions, also, the tenure of the highest 
offices is extended tO a definite period, and in many in
stances, both within the legislative and executive de
partments, to a period of years. According to the pro
visions o( most of the constitutions, again, as well as ac
cording to the mo t respectable and received opinions on 
che subject, the members o( the judiciary department are 
to retain their offices by the firm tenure of good behavior. 

On comparing the Con titution planned by the con
\'ention with the standard here fixed, we perceive at once 
that it is, in the most 1 igid sense, confonnable to it. The 
H ouse of RcprcsematL\es, like that of one branch at least 
of all the Sta te legislatures, is elected immedia tely b)Whe 
great body of the people . .J"he Senate, like the present 
Congress, and the enate of Maryland, derives its ap
poin•ment...i.ndircct.ly (rom. the. people. Ib.t:...e.t:esident is 
in<liiecdy derived from the choice of the people, accord
i~ t.o the example in most of the States. Even the jud&a 
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with all other officers of the Union, wiJI, as in the several 
States, be the cl1oice, though a remote d10ice, of the peo
ple thcm)chcs. The duration of the appointments is 
equally confo•mable to the republican standatd, and to 
the model of State constitutions. The H ouse o£ ReptCM!n
tatives is periodically clecti,·e, as in all the States; and for 
the period of two years, as in the State of South Cruolina. 
The Senate is elective, for the period o( six }Cats; \\hich 
is but one year mote than the period of the cnatc of 
Ma r}'land, and but two more than that of the Senates of 
New York and Virginia. The President is to continue in 
office for the period of four years; as in New Y01 k and 
Delaware the chief magistrate is elected fot three years, 
and in South Carolina for two years. 1n the other States 
the election is annual. In several of the t~1tes, however, 
no constitutiona l provision is made for th; ir'peachment 
o( the chief magistrate. And in Delaware anc Vi1ginia he 
is not impeachable till out of office . ..:fj}c_ President of the 
United tates is impeachable at any time dming hi• con
tinuance in office. The tenure by which the judges are 
to hold their places, is, as it unquestionably ought to be, 
that of good behavior. T he tenure of the ministerial 
offices generally, will be a subject or legal regulation, 
conformably to the reason of the case and the example 
of the St:ne constitutions. 

Could any fUtther proo( be required of the republ ican 
complexion of this system, the most decisive one might 
be found in its absolute R.rohibition of titles of nobili ty, 
both under the federal and the State governments; and in 
its cxptcss guaramy of the republican fonn to each of 
the latter. 1 I 

"But it was not suffitient," say the ad,ersa1 ies lor the 
propo~d Constitution, "for the convl!ntion tO adhe•c to 
lhe republic-ln form. They ought, with equal ca1 e. to 
have prel.ervcd the federal Corm, which regards the Union 
as a Confcdt'lncy of sovereign states; instcnd of which, 
they J1nvc ft::tmed a national government, which rega1 ds 
the Union as a consolidation o£ the States." And it is 
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asked by what authority this bold and radical innovation 
was undertaken? The handle which has been made of 
this objection requires that it should be examined with. 
some P' ecision. 

Wi thout inquiring into the accuracy of the distinction 
on w~ich th.e objecti~n is founded, it will be necessary 
to a JUSt esumate of lls force, fi rst, to ascertain the real 
character of the government in question; secondly, to 
inquire how far the convention were authorized to pro. 
pose such a government; and thirdly, how far the du ty 
they owed to their country cou ld supply any defect o( 
regular authority. 

First.-ln order to ascertain the real character of the 
government it may be considered in relation to the 

~ foundationlon which it is to be established; to the sources 
f rom which its ordinary powers are to be drawn; to the 
operation of those powers; to the extent of them; and to 

"The authority by which fuLUre changes in the govern
ment arc to be introduced. 

On examining the first relation, it appears, on one 
hand, that the Constitution is to be founded on the assent 
and ratification of the people of America, given by depu
ties elected for the special purpose; but, on the ot11cr, that 
this assent and ratification is to be given by the people, 
not as individuals composing one entire nation, but as 
composing the distinct and independent States to wh ich 
they respeclively belong. It is to be t.he assent and rati· 
fication of the sevetal tates, derived !rom the supreme 
aULhority in each tate,-the authority of the people 
themschcs. The act, therefore, e tablishing the Consti· 
tution, willtnot be a nationaft but a federal act/ 

That it will be a federal and not a national act, as 
these teJ-ms arc understood by the objectors; the act or 
the people, as forming so many independent States, not 
as forming one aggregate nation, is ob\·ious from this 
cinglc consideration, that it is to result neither from the 
tlecision of a majority of the people of the Union, nor 
from that of a majority of the States. It must result from 

ttl-..;-, < 
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the tmanimous assent of the several States that are parties 
to 1t, differing no otherwise from their ordina1 y assent 
than in its being expressed, not by the legislative author
ity, but by t.hat of the people themselves. Were the people 
regarded in this transaction as forming one nation, the 
will of the m~ority of the whole people of the United 
States would bind the minority, in the same manner as 
tltc majority in each State must bind the minority; and 
the will of the majority must be determined either by a 
comparison of the individual votes, or by considering the 
will of the maj01-ity of the States as evidence of the will 
of a majority of the people of the United States. Neither 
of these rules has been adopted. Each State, in ratifying 
the Constitution, is considered as a sovereign body, in· 
dependent of all others, and only to he....bound by its own 
voluntary act. In this relation, then, the new Constitu· 
tion will, if established, be a federal, and not a national 
constitution. 

The next relation is, to the sources from which the 
ordinary powers of government are to be derived. The 
House of Representatives will derive its powers from the 
people of America; and the people will be represented in 
the same proportion, and on the same principle, as they 
are in the legislature of a particular State. So far the gov· 
emment is national, not federal. The Senate, on the other 
Ttand, will derive its powers from the States, as political 
and coequal societies; and these will be represented on 
tl1e principle of eq uality in the Senate, as they now are 
in the existing Congress. So far the govemment is federal .. 
not national. The executive_EOwer will be derived from 
a very compound source. The immediate election of the 
Pre~idcnt is to be made by the States in their political 
characters. The votes allotted to them are in a compound 
ratio, which considers t.hem partly as distinct and co
equal societies, partly as unequal members of the same 
society. The eventual election, again, is to be made by 
that branch o( the legislature which consists of the na
tional representatives; but in t.his particular act they arc 

1_,_, 
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to be thtown into the form of indi\idual delcg:nions, 
from so man) distinct and coequal bodies politic. From 
this aspect of the government, it appears to be of a m ixc:d 
chatacter, ptel.enting at least as many federal as national 
features. 

Thetdiffct cnce between a federal and national govern. 
ment, ~sit tchtc' to the oPeration of the govemmwt, Is 
~uppol>e<f to wmist in this, that in the former the powers 
operate on the l.>Oiitical bodie:-. romposing the Confed. 
e tacy, in their political capacities; in the Iauer, on the 
individual citi1cns composing the nation;-in their indi
vidual capacitiell. On trying the Consulution by this cri
ICrioo, it falls under the national, not the federal char. 
••cter; though pet haps not so completely as ha~ been 
understood. In se\eral cases, and particularly in the tr ial 
<•f controvct ~ies to which States may be parties, they 
rnust be viewed and proceeded against in their collective 
and political capacities only. So far the national counte
nance of the government on this side seems to be dis
figured by a few federal Ceatmcs. But this blcmi~h is 
perhaps unavoidable in any plan; and the operation o( 
the govet nment on the people, in their indi\idual capac
ities, in its ordinar} and most es entia) proceedings. may, 
on tbe whole, designate it, in this relation, a natior1al 
~~ovcrnmcnt. 

B ut if the government be national with regard to the 
operation of it~ powers, it changes its aspect al,rain when 
we contemplate it in relation to the extent of its powers. 
The idea of a national government invol\'CS in it, not 
onfy an authority over the individual citizens, but an in
,lefiniutsup~cmacy over all persons and things, so fa r as 
they are objects of lawful govct nmcnt. Among a people 
.:onsolidatcd into one nation, this supremacy is completcly 
~ested in the national legislature. Among commu ni ties 
united for patticular purposes, it is \'ested partly in the 
general and parth in the municipal legislature . In the 
former ca e, all local authorities are subordinate to the 
6upreme; and may be control!ed, d irected, or abolished 

J. 
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by it at pleasure. In the latter, the local or municipal 
authorities form distinct and independent portions of the 
supremacy, no more l.ubject, withi n their respective 
sphetcs, to the general authority, than the general au
thority is subject to them, within its own sphere;. I n this 
relation, then, the p10posed go\et nment cannot be 
deemed a national one; since its jm isdiclion extends to 
cettain enumerated objects only, and lea' c to the several 
States a resUluary and inviolable SO\Creignty over a ll 
other objects. It is tru e that in controversies relating to 
the boundary between the two jurisdictions, the tribunal 
which is ultimately to decide, is to be eMablished u nder 
the general government. But this docs not change the 
P' inciple of the case. The decision is to be impartially 
made, according to the ru les of the Constittuion; and a ll 
the usual and most effectual precautions are taken to 
secure this impartiality. Some such tribunal is clearly 
essential to prevent an appeal to the sword and a dissolu
tion of the compact; and that it ought to be established 
under the general rather than under the local govern
ments, or, to speak more properly, that it could be safely 
established under the first alone, is a position not likely to 
be combated. 

I£ we try the Constitution by its last 1 elation to the 
authority by which amendments arc to be made, we find 
it neither wholly national nor wholly ft'dcral. \Vere it 
wholly national, the supreme and ultimate authority 

'vould reside in the majorit;• of the people or the Union; 
and this authority would be competent at all times, like 
that of a majot ity of every national societ}. to alter or 
abolish its establi~hed go,•emment. Were it wholly fed
eral, on the other hand, the concurrence of each State in 
the Union would be essential to every alteration that 
would be bind ing on a ll. The mode provided by the plan 
of the convention is not founded on either of these prin
ciples. In requiring more than a majot it), and particu
la rly in computing the proportion by States, not by citi· 
zens, it departs from the national and advances towards 
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the federal character; in rendering the concurrence of 

l ess. than the whole number of States sufficient, it loses 

agatn the federal and partakes of the national character. 

The proposed Constitution, therefore, is, in strictness 
neither a national nor a federal Constitution, but a com: 

position of both. In its foundation it is federal, not na

tional; .in. the sources from which the ordinary powers of 

the .gover~ment are dr~wn, jt i~rt!y f<!.deral and part.ly 

nat10nal; 1n .the ~erauon of tnese powers .. it is ll.ai.i.anal, 
not,Cederal; 111 the extent of them, again, it is federal, not 

nauonal; and, finally, in the authoritative mode of in
t roducing amendments, it is neither wholly federal nor 
wholly national. Pusuus 

From the New York Packet, Friday, ]anJUJry J8, I]88 

THE FEDERALIST NO. 40 

(MADISON) 

To the People of the State of New York: 

THE second point to be examined is, whether the conven

tion were authorized to frame and propose this mixed 
Constitution. 

The powers of the convention ought, in strictness, to be 
determined by an inspection of the commissions given to 

the members by Uieir respective constituents. As all of 

tl1ese, however, had reference, either to the recommenda
tion from the meeting at Annapolis, in eptember, 1786, 

or to that from Congress, in February, 1787, it will be 

sufficient to recur to these particular acts. 
The act from Annapolis recommends the "appoint

ment of commissioners to take in to cowsideraLion the 
situation of the United States; to devise such further pro

visions as shall appear to them necessary to render the 
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Constitution of the federal government adequate to the 

exigencies of the Union; and to report such an act for 
that purpose, to the United States in Congress assembled, 

as when agreed to by them, and afterwards confirmed by 

tbe legislature of every State, will effectually provide for 

tbe same." 
The recommendatory act of Congress i in the words 

following: "Whereas, there is provision in the articles of 
Confederation and perpetual Union, for making altera

tions therein, by the assent of a Congress of the United 

States, and of the legislatures of the several States; and 

whereas experience hath evinced that there are defects 
in the present Confederation; as a mean to remedy which, 

several of the States, and particularly the State of New 

York, by express instructions to their delegates in Con
gress, have suggested a convention for the purposes ex· 

pressed in the following re olution; and such convention 
appearing to be the most probable mean of establishing 

in these States a finn national govemmenl: 
"Resolved,-That in the opinion of Congress it is ex· 

pedient, that on the second Monday of May next a con

vention of delegates, who shall have been appoi nted by 
the several States, be held at Philadelphia, for the sole 

and express purpose oLrevising the articles of Confedera

tion, and reporting to Congress and the several legis
latures such alterations and provisions therein, as shall, 

when agreed to in Congress, and confirmed by the States, 

render the federal Constitution adequate to the exigen

cies of govemment and the preservation of the Union." 

From these two acts, it appears, ast, that the object of 

the convention was to establish, in these tates, a firm 

natio1wl governme11t; 2d, that this government was to be 
such as would be adequate to the exigencies of govem

ment and the preservatio11 of the Union; gd, tha t these 

purposes were to be effected by alterations and provisions 

in the articles of Confederation, as it is expressed in the 

act o( Congress, or by such further provisio11s as should 

appear necessary, as it stands in the recommendatory act 
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from Annapolis; 4th, that the alterations and provi iona 
were to be reported to Congress, and to the tate , in 
order to be agreed to bj the former and confirmed by 
the latter. 

From a comparison and fair construction of these sev. 
era! modes of expression, is to be deduced the authority 
under which tl1e convention acted. They were to fra me a 
national government, adequate to the exige11cies of gov
ernment, and of the Unio11; and to reduce the articles of 
Confederation into such form ~ to accomplish these pur
poses. 

1 here are two rules of construction, dictated by plain 
reason, as well as founded on legal axioms. The one is, 
that e,·ety part of the expre~sion ought, if possible, to be 
allowed some meaning, and be made to conspire tO some 
common end. The other is, that where the several parts 
cannot be made to coincide, the less important should 
give way to the more important pa1t; the means should 
be sacrificed to the end, rather than the end to the means. 

Suppose, then, that the expressions defining the aul hor
ity of the convention wc1 e i1 reconcilably at variance with 
each other; tl1at a na/io11al and adequate government 
could not pos ibly, in the judgment of the convemion, be 
effected b) alterations and fnovisimls in the mticles of 
Confederation; which pa1t of the definition ought to have 
been embraced, and whid1 rejected? \\'hich w~ the more 
important, which the lcs impo1tant pan? ·which the 
end; which the means? Let the most scrupulous ex
positors of delegated powers; let the most inveterate ob
jectors against those exercised by the convention, answer 
these questions. Let thern decla1e, whether it was of most 
im.J?£l'tance to the happiness of the people of America, 
thatUie a-rtiCles of Confederation should be dis~ardcd... 
and an ~dCquate govc1 nmem be pro,•ided, and the Un ion 
preserved; or that an adequate government should be 
omitted, and the arLicles of Confederation preserved. Let 
them declare, whether the preservation of these articles 
was the end, for secu ring which a reform of the govern· 
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xnent was to be inuoduced as the means; or wbetl1er Lhe 
establishment of a government, adequate to the national 
happiness, was the end at which thelie articles thenuelves 
originally aimed, and to which they ought, a~ insufficient 
roeans, to have been sac1 i ficed. 

But is it necessary to suppose that these expressions are 
absolutely irreconcilable to each other; that no alter
ations or provisions in the articles of the Confederation 
could possibly mould them into a national and adequate 
government; into such a government as has been pro
posed by the convemion? 

No stress, it is p1esumed, will, in this case, be laid on 
the title; a change of tllat could never be deemed an 
exercise of ungranted power. Alterations in the body o£ 
the instrument arc expressly authoriLcd. New proviswns 
therein arc also expressly authori7cd. H ere then is a 
power to change the title; to insert new a1ticlcs; to alter 
old ones. Must it of necessity be adm itted that this power 
is infringed, so long as a part of the old a1.ticles remain? 
T hose who maimain the affirmative ought at least to 
mark the boundary between authorized and u~urped in
novations; between that degree o£ change which lies 
within the compass of alterations and further protJisions, 
and that which amounts to a transmutation of the gov· 
ernmenJ. ·will it be aid that i:'fieiilterations ought not to 

'liirre touched the substance of the Confcdctation? T he 
States would never ha'e appointed a convention with sc 
much solemnity, nor dcso·ibed its objects with so mucb 
latitude, if some substantial reform had not been in con· 
templation. Will it be said that the fmulamcntal prin· 
ciples o£ the Confederation were n ot within the purvie"· 
of the convention, and ought not to ha\e been varied? 
I ask, \Vhat a1 c these principles? Do the} require tl1at, 
in the establishment of the Constitution, the States 
should be regarded as distinct and independent SO\'Cl· 
eigns? They a1 e so 1 cgardcd by the Con~titution pro
posed. Do they require tl1at the members of the govern
ment should delive their appointment from the legisla· 



254 THE FEDER ALIS'I' 

tures, not f1 om the people of the States? One branch of 
the new go\·ernmem is to be appointed by these legisla. 
tures; and under the Confederation, the delegates to 
Congress ~ay all be appointed immediately by the peo. 
pie, and ~n two States • are actually so appointed. Do 
they requ1re that the powers of the government should 
act on. the States, and not immediately on individuals? ln 
some mstances_. as has been shown, the powers of the new 
government Will act on the States in their collective ch;u.. 
acters. In so~e instances, also, those of the existi ng gov. 
ernment a~t Immediately on individuals. In cases of cap
ture; of p1racy; of the post·office; of coins, weights, and 
measures; of trade with the Indians; of claims under 
grants of .land by different States; and, above all, in the 
cas~ o( trJals by cour.ts·"?anial ~n the army and navy, by 
w~1ch death may be mfl1cted w1thout the imervention of 
n Jury, or even of a civil magistrate;-in all these cases 
the powers o( the Confederation operate immediately on 
the persons and interests of individual citizens. Do these 
fundamental p1inciples require, particularly, that no tax 
should be levied without the intermediate agency of the 
States? The Confederation itself authorizes a direct tax 
to a cenain extem, on the post-office. The power of coin: 
~ge has. been so construed by Congress as to levy a tribute 
1rnme~hately from ';hat source also. But pretermitting 
these m!tances, was Jt not an acknowledged object of the 
convenuon and .the universal expectation of the people, 
that the rcgulauon of trade should be submiued to the 
general government in such a form as would render it an 
immediate source of general revenue? Had not Congress 
repeatedly recommended this measure as not inconsistent 
with the fundamental principles of the Confederation? 
H ad not every tate but one; had not New York herself 
so far ~o~plicd with ~he pia~ of Congress as to recogniz~ 

lthe pnnctple or the mnovauon? Do these principles, in 
fine, reqtur~ t.hat the powers of the general government 
should be limned, and that, beyond this limit, the States 
• Conncclicul and Rhode lsland.-Puauus 
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hOuld be left in possession of their sovereignty and inde-

s th . .... . pendence? 'Ve have seen at m UJe new government, as m 
tbe old, the general powers are limited; and that the 
States, in all unenumerated cases, are left in the enjoy
ment of their sovereign and independent jurisdiction. 

The truth is, that the great principles of the Constitu· 
tion proposed by the convention may ~ conside~ed. les' 
as absolutely new, than as the expansiOn of pnnctples 
which are found in the articles of Confederation. The 
xnisfottune under the latter system has been, that these 
principles are so feeble a~d confined as to justify ~II t~e 
charges o£ inefficiency wh1ch have been urged agamst 1t, 
and to require a degree of enlargement which gives to the 
new system the aspect of an entire transformation o£ the 

old. 
In one particular it is admitted that the convention 

have departed from the tenor of their commission. In· 
stead of reporting a plan requiring the confirmation of 
the legislatures of all the States, they have reported a plan 
which is to be confirmed by the peopleJ and may be 
carried imo effect by nine States only. It is worthy of re· 
mark that this objection, though the most plausible, has 
been the least urged in the publications which have 
swarmed against the convention. The forbearance can 
only have proceeded from an irresistible conviction of 
the absurdity of subjecting the fate of twelve States to 
the perverseness or corruption of a thirteenth; (rom the 
example of inflexible opposition given by a majority of 
one sixtieth o£ the people of America to a measure ap
proved and called £or by the voice of twelve States, com
prising fifty·nine sixtieths o~ th.e pe~ple-an ex~ple 
still fresh in the memory and 10d1gnauon of every ctuzen 
who has felt £or the wounded honor and prosperity of his 
country. As this objection, therefore, has been in a 
manner waived by those who have criticised the powers 
of the convemion, I dismiss it without funher observa· 
tion. 

The third point to be inquired into is, how far con-

I 
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siderations of duty arising out of the case itself 
have supplied any defect of regular authority. 
. In the preceding inquiries the powers of the com·eq. 

uon have been analyzed and tried with the same 1 igor 
and by the ~>arne 1 ule: as i f they had been real and fi nai 
po'~ers for the cstab!Jshment of a Constimtion for the 
Umted State:'· \\'e have seen in what manner they have 
borne the ll 1al even on that supposition. I t is time now 
to recollect th:n the powers were merely ad .. isory and 

.!ecommendatory;l'haf tfiey were so meant by the Stales_ 
and so unde~stood by the convention; and that the Iauer 
have accorchngly planned and proposed a Constitu tima 
wh~cl1 ~s ~o be _of no more consequence than the paper on 
1vhi_ch ll IS wrlllen, unless it be stam~d with the ap.l?.!P
bauon of those to whom it is addressed. This reflection 
places _the subject in a point of view altogether different 
and wrll enable us to judge with propriety of the cou~ 
taken by the convention. 

Let us view the ground on w11ich the convention stood. 
I t may be collected f:om thei_r proceedings, that they 
we~e deeply and ur~ammously 1mpresscd with the criE.f, 
wh1ch h~d led therr counlry almost with one voice to 
make so smgulm and solemn an experiment for correcting 
the error~> of a S)stem by which this crisis had been pro
duce?; that thev were no le s deeply and unanimously 
com rnced that such a reform as they have proposed was 
ab~olutcly nccessarv to effect the purposes of their ap
porntment. It cou ld not be unknown to them that the 
hopes and e-<pectation• o{ the great body of citi1ens. 
throughout this great empire, were turned with the keen
est anxiety to the e~ent of their deliberations. They had 
every reason _to belte\e that the contrary sentiments agi
tated the m1nds and bo oms of every external and in
ternal foe to the libe1 ~y and prosperity of the United 
States: They had seen in the origin and progress of the 
expenment, t_he alacrity with which the proposition, 
made by a srngle State (Virgi nia), towards a partial 
amendment of the Confederation, had been attended to 
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and promoted. They had seen the liberty assumed by a 
very few deputies from a very few States, convened at 
Annapolis, of tecommending a great and critica l object, 
'"holly foreign to their commission, not only justified by 
the public opinion, but actually carried into effect by 

1,\•clve out of the thirteen States. They had seen, in a 
variety of imtanccs, assu mptions by Congress, not only o( 
recommcndatol y, but of operative, powers, warranted, in 
the public e timation, by occasions and objects infinitely 
Jess urgent than those by which their conduct was to 
be go,er ned. They must have reflected, that in all great 
changes of established governments, forms ought to give 
way to ~ubstance; that a rigid adherence in such cases to 
rhe former, would render nominal and nugatory the 
transcendent and preciou right oi the people to "abolish 
or alter their governments as to them shall seem most 
likely to errect their safety and happiness,". since it is 
impossible for the people spontaneously and universally 
tO move in concert LOwards their object; and it is there
fore essentia l that such ~hanges be instituted by some 
inlormal and unauthorized propositions, made by some 
patriotic and respectable citizen or number of citi1ens. 
They must have recollected that it was by this irregular 
and assumed privilege of proposing to the people plans 
Cor their safety and happiness, that the States were first 
united against the danger with which they were threat
ened by their ancient government; that committees and 
congres!>es were formed for concentrating their efforts and 
defending their r ights; and that conventions were elected 
in the several States Cor establishing the cor.~titutions 
under which they arc now go,·erned; nor could it have 
been forgotten that no little ill-timed scruples, no zeal for 
adhering to ordinary forms, were anywhere seen, except in 
those who wished to indulge, under these masks, their 
secret enmi ty to the substance contended for. They must 
have borne in mind, that as the plan to be framed and 
proposed was to be submitted ..!£.!he f!eople themselves~ 
• Declaration of Jodcpendence.-Pusuus 
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the disapp1obation o( this sl::Ereme authority would de. 
stroy it fo1ever; its apprObauon blot out antecedent errors 
and irregularities. It might even have occurred to them, 
that where a dispo ition to cavil prevailed, their neglect 
to execute the degree of power vested in them, and still 
more their recommendation of any measure whatever, 
not warramed by their commission, would not less excite 
animadversion, than a recommendation at once of a 
measure fully commemurate to the national exigencies. 

H ad the convention, under all these impressions, and 
in the midst of all these considerations, instead of exer. 
cising a manly confidence in their country, by whose con. 
fidence they had been so peculiarly distinguished, and or 
pointing out a system capable, in their judgment, of 
securing its happiness, taken the cold and sullen resolu. 
tion of disappointing its ardent hopes, of sacrificing sub
stance to forms, of commiuing the dearest interests of 
their country to the uncertainties o( delay and the ha?ard 
o{ events, let me ask the man who can raise his mind to 
one elevated conception, who can awaken in his bosom 
one patriotic emotion, what judgment ought to have been 
pronounced by the impartial world, by the friends of 
man kind, by every virtuous citizen, on the conduct and 
character of this assembly? Or if there be a man whose 
p ropensity to condemn is susceptible of no control, let 
me then ask what sentence he has in reserve for the twelve 
States who usurped the power of sending deputies to the 
convemion, a body uuerly unknown to their constitu
tions; for Congress, who recommended the appoi mment 
of this body, equally unknown to the Confederation; and 
for the State of New York, in particular, which first urged 
and then complied with this unauthorized interposition? 

But that the objectors may be disarmed of every pre
text, it shall be granted for a moment that the conven· 
tion were neither authorized by their commission, nor 
justified by circumstances in proposing a Constitution 
Cor their country: does it follow that the Constitution 
ought, for that reason alone, to be rejected? If, according 
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to the noble precept, it be lawful to accept good advice 
even from an enemy, shall we set the ignoble example 
of refusing such advice even when it is offered by our 
friends? The prudent inquiry, in all cases, ought surely 
to be, not so much from whom the advice comes, as 
whether the advice be good. 

The sum of what has been here advanced and proved 
is, that the charge against the convention o{ exceeding 
their PQWers, except in one instance little urged by the 
objectors, has no foundation to support it; that if they 
had exceeaed their powers, they were not only war ranted, 
but required, as the confidential servants of their coumry, 
by the circumstances in which they were placed, to exer
cise the Jibetty which they assumed; and that finally, i[ 
they had violated both their powers and their obligations, 
in proposing a Constitution, this ought nevertheless to 
be embraced, if it be calculated to accomplish the views 
and happiness of the people of America. How Car this 
character is due to the Constitution, is the subject under 
investigation. Punr..tus 

For the Independent journal 

THE FEDERALIST NO. 4 r 

(MA 0 ISO N) 

To the People of the State of New York: 
THE Constitution proposed by the convention may be 
considered under two general points of view. The FtRST 
relates to the sum or quantitJ_ o£ pgwer which it vests in 
the govet nment, including the restrain ts imposed on the 
States. The stCOND, to the particular structure of the 
government, and the distribution of this power among its 
several branches. 
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Under the first view of the subject, two important q ues
tions ari~c: 1. \Vhcthcr any pan of the powers transferred 
to the general go,ernment be unnecessary or improper? 
2. \ Vhethcr the en tir e mass of them be dangerous to the 
portion of jurisdict ion left in the se,•eral States? 

Is the aggregate power of the general government 
greater than ou&ht to have been vested in it? This is the 
first question. 

I t cannot have escaped tho e who have attended with 
candor to the argumems employed against the extensive 
powers of the govcr nment, that the authors of them have 
very little considered how far these powers were neccs. 
sar y means o£ attaining a necessary end. They have 
chosen ra1 her to dwell on the inconveniences which must 
be unavoidabl)' blended with all political advantages; 
and on the possible abuses which must be incident to 
every power or tru~l, of which a beneficial usc can be 
made. This method of handling the subject cannot im
pose on the good sense of the people o( America. It may 
r:lisplay the subtlety of the writer; it may open a bound
less field for rhetoric and declamation; it may inflame the 
passions of the unthinking, and may confirm the preju
dices of the misthinking: but cool and candid people will 
at once rcOcct, that tl1e purel>t of human blessings must 
have a ponion of alloy in them; that the choice must 
alwa}s be made, if not of the lesser e\'if. at least of th~ 

~ CRLATER, not the r>I:JU rcr, good; and that in e' ery politi
cal institution, a power to advance the public happi ness 
involves a di~cr ction which may be misapplied and 
abused. They will ~ee, therefore, that in all cases where 
power is to be conferTed, the point first to be decided is, 
whether such a power be necessaq to the public good; 
as the ne"t will be, in case of an affim1ati"e decision, to 
guard as efTeclUally as possible again t a pen•ersion of 
the power to the public detriment. 

That we may form a correct judgment on this subject, 
it will be proper to review the several powers conferred 
on the government of the Union; and that this may be the 
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rnorc conveniently done they may be r:duce~ imo eli£~ 
{crent clas~cs as they relate to the followmg drfferent ob
jects: 1. Security against fo~eign d~nger; 2. R~gulation 
of the intercourse wilh forcrgn nauons; 3· Mannenance 
of harmon} and proper intercourse among the Sunes; 1· 
Certain miscellaneous objects of general utility; 5· Re· 
straint of the States [rom certain injurious acts; 6. Pro
vi)ions for giving due efficacy to all these powers. 

The powers falling within the first class are tho e .of 
declaring war and granting letters of marque; of provrd· 
ing armic:. and fleets; of regula.ting and calling forth the 
militia; of lcv}ing and borrowmg money. 

Security against foreign danger is one o£ the pri.mitive 
objects o( ci ' il society. It is an avowed and es enual ob
ject of the American Union. The powers requisite fot at· 
taining it must be effectually confided to the federal coun· 
cils. 

Is the power of declaring war necessary? No man wi ll 
answer this question in the negative. I t would be super· 
Ouous, therefore, to enter into a proof of the affirmative. 
The existing Confederation establishes this power in the 
most ample form. 

Is the power of raising armies and equ ipping fleets 
necessary? ] his is involved in the foregoing power. It is 
involved in the power of self-defence. 

But was it necessary to give an INDEFINITE POWfR of 
raising 1ROOP , as well as providing fleets; and of main
taining both in r•.EACE, as well as in war? 

The answer to these questions has been too far antici
pated in another place to admit a~ extensive discussion 
of them in th is place. The answer tndeed seems to be so 
obviou'l and conclusive as scarcely to justify such a di · 
cussion in any place. \\'ith what color of propriety could 
the for<.e necessary Cor defence be limited by those who 
cannot limit the force of offence? If a federal Constitu· 
tion could chain the ambition or set bounds to the excr· 
tions of all other nations, then indeed might it prudently 
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chain the discretion of its own ~overnment, and set 
bounds to the exenions for its own safety. 

H ow could a 1eadiness for war in time of peace be 
safely prohibited, unless we could prohibit, in like man
ner, the preparations and establishments of every hostile 
nation? The means of secutity can only be regulated by 
the means and the danger of auack. They will, in fact, 
be ever determined by these rules, and by no others. It is 
in vain to oppose constitutional barriers to the im_eulse 
of self·prcservation. I t is worse than in vain; because it 
plants in the Constitution itself necessary usurpations of 
power, every precedent of which is a germ of unnecessary 
and multiplied repetitions. If one nation maintains con
stamly a disciplined army, ready for the service of am
bition or revenge, it obliges the most pacific nations who 
may be within the reach or its enterprises to take corres
ponding precautiom. The fifteenth century was the un
happy epoch or military establishments in the time of 
peace. They were introduced by Charles VII. of France. 
All Europe has followed, or been forced into, the ex
ample. Ilad the example not been followed by other na
tions, all Europe must long ago have worn the chains of 
a universal monarch. \Vere every nation except France 
now to d isband its peace establishments, the same event 
might follow. The veteran legions of Rome were an over
match for the undisciplined valor of all other nations. 
and rendered her the mistress of the world. 

ot the less u ue is it, that the liberties of R ome proved 
the fina l victim to her military triumphs; and that the 
li15erties of Europe, as far as they ever existed, have, with 
few exceptions, been the price of her military establish
ments. A standing force, therefore, is a dangerous, at the 
same time that it may be a necessary, provision. On the 
smallest scale it has its inconveniences. On an extensive 
scale its consequences may be fatal . On any scale i t is an 
object of laudable circumspection and precaution. A wise 
nat ion will combine al l these considerations; and, whilst 
it does not rashly preclude itself £rom any resource which 
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ay become essential to its safety, will exert all its pru· 
:nee in diminishing both the ~ecessi.t~ and th.e d~nge~ of 

sorting to one which may be mausp1oous to 1ts hbcrues. 
re The cleat est matks of this prudence arc stamped on the 

oposcd Constitution. The Union itself, which it ce· 
~cots and secures, destroys every pretext for .a mili.tary 
establishment which could be dangerous. Amer1ca umted, 
,vith a handful of troops, or without a sing~e soldie~, :x.
hibits a more forbidding posture to fore1gn ambauon 
than America disunited, with a hundred thousand vet· 
erans ready for combat. It was remarked, on a fo~mcr 
occasion, that the want of this pretext had saved the hb~r
ties of one nMion in Europe. Being rendered by her lfl· 
sular situation and her maritime resources impreg•~ab.le 
to the annies of her neighbors, the rulers of Great Bnt:un 
have never been able, by real .or artificial da~gcrs, to 
cheat the public into an extens•ve peace establishment. 
The distance of the United States from the powcrf~l na· 
tions o( the world gives them the same happy sccunty. A 
dangerous establishment can never be necessary or 
plausible, so long as they continue a united people. B.ut 
let it never, for a moment, be forgotten that they arc JO· 

debtcd for this advantage to the Union alone. The mo
ment of its dissolution will be the date of a new order of 
things. The fears of the weaker, or the ambition of the 
stronger States, or Confederacies, ,~11. set the same ex
ample in the New, as Charles VII. d1d m the Old World. 
The example will be followed here from the same mo· 
tives which produced universal imitation there. Instead 
of dcri' ing £rom our situation the precious advantage 
which Great Britain has derived from hers, the (ace of 
America will be but a copy of that or the continent of 
Europe. It will present libeny everywhere cru hed be· 
tween standing armies and perpetual taxes .. The fortunes 
of disunited America will be even more disastrous than 
those of Europe. The sources of evil in the latter arc con· 
fi ned to her own limits. No superior powers of another 
quarter of the globe intrigue among her rival nations. 
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mflamc their mutual animosJUe , and render them the 
instruments of foreign ambition, jealousy, and revenge. 
In America the misc1 ics spli nging f10m her internal 
jealousies, contentions, and wars, woutd fonn a part only 
o{ her lot. A plentiful addition of e' ils would have their 
&ourco in that relation in which Europe stands to this 
quarter of the eat th, and which no other quarter of the 
earth beats to Europe. 

This pictute of 1hc consequences of disunion cannot 
be too h ighl} colored, or too often exhibited. Every man 
who loves peace, every man who lovell his counu y. every 
man who loves libetty, ought to have it ever before his 
eyes, that he may cherish in his heart a due auachment 
to the Un ion of America, and be able to set a due value 
on the means of preserving it. 

Next to 1 he effectual establishment of the Union, the 
best possible precaution against danger from stand ing 
armies is a limitation of the tet m for which revenue may 
be appropt iated to their support. This precaution the 
Constiltltion has prudently added . I will not repeat here 
the observations which I flatter myself have placed this 
subject in a just nnd satisfactory light. Bu t it may not be 
improper to tal-c notice of an nrgumcnt again t this part 
of the Constitution, which has been drawn from the 
policy and practice o( Gt eat Britain. It is said that the 
continuance of an army in that kingdom requires an an
nual vote of the legislature; whereas the American Con
stitution has lengthened this critical period to two years. 
This is the form in which the comparison is usually 
stated to the public: but is it a ju t form? Is it a fair com
parison? D()C the Bt ithh Constitution restrain the pat lia
mcntary di ~crct ion to one year? Does the American im
pose on the Congress appropriation<; for two years? On 
the contraq•, it cannot be unknown to the authors o( the 
fallacy themselves, that the British Constitution fixes no 
limit whate,·er to the discretion of the legislature, and 
that the American tics down the legislature to two years, 
as the longest admis~ible term. 
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Uad the art,rument from the British example been truly 
stated, it would ha'e stood Lhus: The tem1 for which sup
plies may be approptiatcd to the army establishment, 
though unlimited by the British Constitution, has nc,er
thele~s, in practice, been limited by parliamentaq discte
don to a single year. ~ow, if in Great Britain, where 
the H ouse of Commons is elected for seven }Cars; where 
so great a pt oportion o{ the members are elected by so 
small a proportion of the people; where the electors arc 
so corrupted by the repre:.cmatives, artd the representa
tives so corrupted by the Crown, the reprcscntati\C body 
can po scss a power to make appropriations to the army 
for an indefinite term, without desiring, or without 
daring, to extend the term beyond a single year, ought 
not suspicion herself to blush, in pretending that the 
representatives o( the United States, elected J'RFH .v by 
the wuoL£ uoov of the people, every SECOND v~:AR, cannot 
be safely intrusted with the discretion over such appro· 
priations, expressly limited to the short period o( 1 wo 
n .Ait'i? 

A bad cause seldom fails to betray itscl£. Of this truth, 
the management o£ the opposition to the federal govern· 
ment is an un\'aricd exemplification. But among all the 
blunders which ha' e been committed, none is mote 
striking than the attempt to enlist on that side the pru· 
dent jealousy entcttained by the people, of sta ndin& 
armies. The attempt has awakened fully the public at· 
tention to that impottant subject; and has led to in,est i· 
gations which must terminate in a thorough and univer
sal conviction, not only that the Constitution has pro
vided the mo~t effccw al guards against danger from that 
quarter, but that nothi ng short of a Constitution fully 
adequate to the national defence and the preservation o£ 
the Union, can save America from as many standing 
armies as it rna)' be split into States or Confederacies, and 
£rom such a progressive augmentation, of these establish 
ments in each, as wi ll render them as burdensome to the 
properties and ominous to the liberties of the people, as 
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will decrease as the numbers of people increase. In a more 
remote stage, the imports may c.omi!)L in a comide1able 
p art of raw rnatct ial~. which will he wrought into <1 1ticles 
for exportation, and will, thercCore, tequire rather the 
encouragement of bounties, than to be loaded with dis
cow·aging dutie!). A S)Stem of go\CI nment, meant for 
d uration, ought to contemplate these re,olutions, and be 
able to accommodate Itself to them. 

Some, who haYe not denied the neces!)ity of the power 
of taxation, have grounded a very fictce attack agaimt the 
Constitution, on the language in which it is delinecl. It 
has been urged and echoed, that the power "to lay and 
collect ta>..es, duties, imposts, and excises, to pay the debts, 
and provide £or the common defence and general welfare 
of the Un ited tate," amounts to an unlimited com
mission to exercise every power which ma} be alleged to 
be necessary for the common defence 01 general wel fare. 
No stronger ptoo( cou ld be given of the di!)ttcs5 u nder 
which thee wtiters labor (or objections, than their stoop
ing to such a mi!)COn truction. 

Ilad no other enumeration or definition of the powers 
o f the Congress been found in the Constitmion, than the 
general expre,-, ion~ just cited, the authors of the objection 
might ha\C had some color for it; though it would have 
been d ifficult to find a reason (or so awkward a form of 
describing an authot ity to legislate in all possible cases. 
A power to destroy the freedom of the press, the l1 ia l by 
ju ry, or even to tcgulate the course of descents, or the 
fot ms of con,·e)·ances, must be vc1 y singularly expressed 
by the terms "to raise mone}' for the general welfate." 

But what color c.an the objection ha\e, when a specifi
ca tion of Ll1e objects alluded to b) these general terms im
med iate!)' follows, and is not even l>Cpanned by a longer 
pause than a semicolon? If the d ifferent parts of the same 
instrument ought to be so expounded, as to give mean
ing to every pat t which will bear it, l.hall one par t of the 
same sentence be excluded altogether from a share in L11c 
meaning; and shall the more doubtful and indefini te 
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as they now male use of against the convention. I low 
difficult it is for ct ror to escape its own condemnation! 

PuoLtus 

From the New Yorlt Packet, Tuesday, january ::::, 1788 

T ilE FEDERALI T NO. 42 

(MAD I S 0 N) 

T o the People of the State of New York: 
T il £ second class of powers, lodged in the general govern
ment, consist of those which regulate UlC intercourse with 
foreign nations, to wit: to make ueaties; to send and te
ceive ambassadors, other public ministers, and consuls; 
to define and punish piracies and felonies committed on 
the high seas, and offences against the law of nations; to 
regulate foreign commerce, including a power tO pro
hibit, after the )Car t8o8, the importauon of sla\'CS, a nd to 
lay an imermediate duty of ten dollars per head, as a 
d iscouragement to such importations. 

This class of powers forms an obvious and essential 
branch of the federal administration. If we are to be one 
nation in any respect, it clearly ought to be in respect 
to other nation . 

The powers to make treaties and tO send and receive 
ambassadors, speak their own propriety. Both of them are 
comprised in the anicles of Confederation, with this di f
ference only, that the former is disembarrassed, by the 
p lan of the convention, of an exception, under which trea
ties migh t be substant ially frustrated by regulations of the 
States; and that a power of appointing and receiving 
"other public ministers and consu ls," is expressly and 
very properly added to the former provision concernins 
ambassadors. T he term ambassador, if taken strictly, aa 
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articles of Confederation. The~e anicles contain no pro
·vision for the case o£ offences against the law o£ nations; 
and consequenLly leave it in the power of anr indilicreet 
member to embroil the Confedetacy with foreign nations. 
The ptovision of the federal allicles on the subject of 
piracies and felonies extends no futther tban to the es
tablislunent of courts Cot the u ial of these' offences. The 
definition of piracies might, pet haps, without incon
veniency, be left to the law of nations; though a legisla
t ive definition of them is found in most ruunicipal codes. 
A dehni tion of felonies on the high seas is e' idently 
requisite. Felony is a term of loo'>e signification, even in 
the common Jaw of England; and of various import in 
the statute law of that kingdom. llut neither the common 
nor the statute law of that, 01 of any other nation, ought 
to be a standard for the proceedings of this, unless pte
viously made its own by lcgislathe adoption. The mean
ing of the term, as defined in the codes of the several 
States, would be as impracticable as the former would be 
a dishonorable and illegitimate guide. It is not preci ely 
rhe same in any two of the States; ;md varies in each with 
every revision of its criminal Jaws. For the sake of cer
tainty and uniformity, thercfote, the power of defining 
felonies in this case was in eveq re)pect nece sary and 
proper. 

1 he regulation of foreign commerce, having . fallen 
within several views which have been taken of till'; sub
ject, has been too fuiJy discussed to need adtlitional 
proofs here of its being propctly submitted to the federal 
administration. 

It were doubtless to be wished, that the power of pro
hibiting the importation of sla\'eS had not been post
poned until1he year t8o8, or rather that it had been suf
fered to ha'e immediate opcralion. But it is not difficult 
to account, either for this re~triction on the g<;neral gov
ernment, or for the manner in which the whole dame is 
expressed. It ought to be considered as a gt·eat point 
gained in favor of humanity, that a period of twenty years 
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roay tetminatc fore,er, wit.h.in these Suues, a traffic which 
bas so long and so loudly upbraided the barbarism of 
roodern policr; that within that period, it will receive a 
considerable discouragement from the fedet al govern
ment, and may be totally abolished, by a concurrence of 
the few States which continue the unnatural uaffic, in the 
prohibiLOry example which has been given by so great a 
majority of lhe Union. H appy would it be for the un· 
fortunate Africans, if il n equal prospect lay before them 
of being redeemed from the oppressions of their Euro
pean bretluenl 

Attempts have been made to pervert thi clause into 
an objection against the Constitution, by tepreseming it 
on one side as a criminal toleration of an iJ!icit practice, 
and on another as calculated to prevent voluntary and 
beneficial emigrations from Europe to America. I men
tion these misconsuuctions, not with a view to give them 
an answer, [or they deserve none, but as specimens of the 
manner and spit it in which some have thought fit to con-

1 

duct their opposition to the proposed government. 
The powers included in the third class are those which 

provide for the harmony and proper intercourse among 
the States. 

Under this head might be included the particular re
straints imposed on the authority of the tate , and cer
tain powers of the judicial department; but the former 
are reserved for a distinct class, and the lauer will be 
particularly examined when we arrive at the structure 
and organization of the govemment. I shall confine my
self to a cursot y review of the remaining powers compre
hended under this third deso;ption, to wit: to regulate 
commerce among the several States and the Indian tribes; 
to coin money, regulate the value thereof, and of foreign 
coin; to provide for the punishment of counterfeiting 
the current coin and securities of the United tates; to fix 
the standard of weights and measures; to establish a uni· 
form rule of naturalization, and uniform laws of bank~ 
ruptcy; to prescribe the manner in which the public acts. 
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trated by other examples as well as our own. In Switzer
land, where the Union is so very slight, each canton is 
obliged to allow tO mercbanclises a passage through its 
jurisdiction into other cantons, without an augmentation 
of the tolls. In Germany it is a law of the empire, that the 
princes and states shal~ not lay tolls or customs on bridges, 
rivers, or passages, w1thout the consent of the emperor 
and the cliet; though it appears from a quotation in an 
antecedent paper, that the practice in this, as in many 
other instances in that confederacy, has not followed the 
law, and has produced there the mischiefs which have 
been foreseen here. Among the restraints imposed by the 
Union of the Netherlands on its members, one is, that 
they shall not establish imposts disadvantageous to their 
neighbors, without the general permission. 

The regulation of commerce with ~he Indian tribes is 
very properly unfettered from two limitations in the 
articles of Confederation, which render the provision ob
scure and contradictory. The power is there restrained ta 
Indians, not members of any of the States, and is not to 
violate or infringe the legislative right of any State within 
its own limits. What description of Indians are to be 
deemed members of a State, is not yet settled, and has 
been a question of frequent perplexity and contention in 
the federal councils. And how the trade with Indians, / 
though not members of a State, yet residing within its 
legislative jurisdiction, can be regulated by an external 
authority, without so far intrud ing on the internal rights 
of legislation, is absolutely incomprehensible. This is not 
the only case in which the articles of Confederation have 
inconsiderately endeavored to accomplish impossibilities; 
to reconcile a partial sovereignty in the Union, with com-
plete sovereignty in the States; to subvert a mathematical 
axiom, by taking away a part, and lening the whole 
remain. 

All that need be remarked on the power to coin money, 
regulate the value thereof, and of foreign coin, is, that by 
provicling for this last case, the Constitution has supplied 
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a material omission in the articles of Confederation. The 
authority of the existing Congress is restra ined to the 
regulation of coin struck by their own authority, or that 
of the respective States. lt must be seen at once that the 
proposed unifot mity in the value o£ the current coin 
might be desllO)ed by subjecting that of foreign coin to 
the different regulations o£ the different States. 

The punishment of counterfeiting the public securi
ties, as well as the current coin, is submitted of course to 
that authority which is to secure the value of both. 

The regulation of weights and measures is transferred 
from the anicles of Confederation, and is founded on like 
considerations with the preceding power of regulating 
coin. 

The dissimilarity in the rules of naturalization haa 
long been remat ked as a fau1t in our system, and as lay. 
ing a (oundat ion for intricate and del icate questions. In 
the fourth article of the Confederation, it is declared " that 
the free inhabitants o£ each of these States, pauper§. 
vagabonds, and fugitives from jus tice excepted, shall be 
entitled tO all privileges and immunities of free citizens in 
the several States; and the people o£ each State shall, in 
every other, enjoy all the privileges of trade and com
merce," etc. There is a confusion of language here, which 
is remat kable. Why the terms free inhabitants are used in 
one patt of the anicle, free citizens in another, and people 
in another; or what was meant by superadding to "all 
privileges and immunilies of ft ee citizens," "all the privi
leges of trade and commerce," cannot easi ly be deter
mined. It seems to be a construction scarcely avoidable, 
however, that those who come under the denomination of 
free inhabitants o£ a State, although not citizens of such 
State, are entitled, in every other State, to all the privi
leges of free citizens of the latter; that is, to greater privi
leges than they may be entiLied to in their own State: so 
that it may be in the power of a particular State, or ra ther 
ever~ State is laid under a necessity, not only to confer 
the tights o{ citizenship in other States upon any whom it 
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may admit to sud1 rights within. itsel~, but upo~ a?y 
whom it may allow to become mhabllants wnhm tt~ 
jurisdiction. But we~e an e~position of the tetm :·in
habitants" to be admttted which would confine the supu
Jated ptivileges to citi£ens alone, the difficulty i ~ dimin
ished only, not removed. The very improper power 
would till be tetained by each State, of natutali£ing 
aliens in e' cry other State. In one State, residence for a 
short tet m confirms all the rights of citi£enship: in an
other, qualific.nions of greater importance ate required. 
An alien, therefore, legally incapacitated for certain 
right· in the latter, may, by previous residence only in 
the fot mer, elude his incapacity; and thus the law of one 
State be pt eposterou:.l)' rendered paramount to the law 

0 ( another, within the jurisdiction o( the other. \Ve owe 
it to mere casualty, that very serious embarrassmems on 
this subject have been hitherto escaped. By the lnws of 
several States, certain descriptions of aliens, who had 
rendered themselves obnoxious, were laid u ncler inter
dicts incousistent not only with the rights of ci titemhip 
but with the privilege o{ residence. What would have 
been the consequence, if such persons, by residente or 
otherwise, had acquired the character of cititens under 
the laws of another State, and then asserted theit 1 ights 
as such, both to residence and citizenship, withi n the 
State pro ct i bing them? 'Vhatever the legal consequences 
might ha'e been, other consequence would probably 
have resulted, of too serious a nature not to be pttwided 
against. The new Constitution has accordingly, with great 
propt iety, made provision against them, and. all othe~s 
proceeding from the defect o£ the Confederauon on t~11s 
head, by authori£ing the general go,·ernment to estabhsh 
a uniform rule o{ natural ization throughout the United 
States. 

The power of establishi ng uniform laws of bankruptcy 
is so intimately connected with the regulation of com
merce, and will prevent so man y frauds where the parties 
or their property may lie or be removed into d ifferent 
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States, that the expediency of it seems not likely to be 
drawn into question. 

The power of prescribing by general laws, the manner 
in which the public acts, records, and judicial proceedings 
of each State shall be proved, and the effect they shall 
have in other States, is an evident and valuable improve
ment on the clat•se relating to this subject in the articles 
of Confederation. The meaning of the latter is extremely 
indetet minate, and can be of liule importance undet any 
interpretation which it will bear. The power here estab
lished may be rendered a very convenient instrument of 
justice, and be particularly beneficial on the borders of 
contiguous States, where the effects liable to justice may 
be ~udclenly and secretly translated, in any stage of the 
process, within a foreign jurisdiction. 

The power of establishing post-roads must, in every 
view, be a harmless power and may, perhaps, by judicious 
management, become productive of great public con
veniency. Nothing which tends to facilitate the inter
course between the States can be deemed unwot thy of the 
public care. Punuus 

For the fl1dependenl journal 

T HE FEDERALIST NO. 43 

(MADISON) 

T o the People of the State of New York: 
Tu£ fourth class comprises the following miscellaneous 
powers: 

1. A power "to promote the progress of science and use
fu l atts, by securing, for a limited time, to authors a nd 
inventors, the exclusive right to their respective writings 
and discoveries." 
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posite nature. And as it is to be appropriated to this use 
with the consent of the tate ceding it; as Lhe State will 
no doubt paovidc in the compact for Lhe rightS and the 
consent of the citiLens inhabiting it; as the inhabitants 
will find sufficient inducementS of interest to become 
willing panic~ to the cession; as they will ha\'e had their 
voice in the election of the government which is to exer. 
cise authotit} over them; as a munici pal legislature for 
local puq><>,e:>, derived from their own suffrages, wi ll of 
course be allowed them; and as the aulhority of the legi~ 
lature of the tate, and of Lhc inhabitantS of the ceded 
part of it, to concur in the cession, will be derived from 
the whole people of the State, in their adoption of the 
Constiwtion, every imaginable objection seems to be 
obviated. 

The necessity of a like authority over forts, magazines, 
e tc., established by the general government, is not less 
evident. The public money expended on such places, and 
the public propetty deposited in them, requ ire that they 
should be exempt from the authority of the panicu lar 
State. Nor would it be proper for the places on which the 
security of the entire Union may depend, to be in any 
degree dependent on a particular member of it. AJI o b
jections and scauples are here also obviated, by requiring 
the concurrence of the States concerned, in c,·ery such 
cstablishmcm. 

3· "To declare the punishment of treason, but no at
tainder of treason shall work corruption of blood, or for
feiture, except during the life of the person attainted." 

As trea!>on may be committed against the U nited 
States, the authorit} of the United States ought to be 
enabled to punish it. But as new-fangled and artificial 
treasons ha' e been the great engines by which violent 
factions, the natural offspring of free government, have 
u ua11y wa ea'ked their altemate malignity on each other, 
the convention have, with great judgment, opposed a 
barrier to this peculiar danger, by inserting a consti tu· 
tional definition o f the crime, fixing the proof necessary 
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{or conviction of it, and restraining the Congress, even in 
punishing it, {rom extending Lhe consequences of guilt 
beyond the per:.on of its aulhor. 

4. "To admit new States into the Union; bu t no new 
State sfiall be {ot med or erected within the jurisdiction of 
any other tate; nor any State be formed b) the junction 
of two or more tates, or parts o£ States, without the con
sent of the legislatures of Lhe States concerned, as well as 
of the Congtess." 

In the aaticles of Confederation, no J?rovision is founJ 
on this important subject. Canada was to be admitted of 
right, on her joining in the measures o£ the United tates; 
and the other colonies, by which were evidently meant 
the other British colonies, a t the discretion of nine States. 
The eventual establishment of new States seems to have 
been overlooked by the compilers of that instrument. We 
have seen the inconvenience of this omission, and the 
assumption of power into which Congress have been led 
by it. W ith great propriety, th erefore, ha~ the new system 
supplied the defect. The general precauuon, that no new 
States sha ll be formed, without the concurrence of the 
federal authority, and that of the tatcs concerned, is 
consonan t to the principles wh_ich ought to govern such 
transactions. The particular precaution aga imt the erec· 
lion of new States, by the partition of a State without itS 
consent, quiets the jealousy of the larger State ; as that 
of the smaller is quieted by a like precauti on, aga inst a 
junction of tates without their consent. 

5· "To dispose of and make all needfu l rule and tegu· 
lations respecting Lhe territory or other property belong· 
ing to the United States. with a provi o, that noth~ng.in 
the Constitution shall be so construed as to ptejudace 
any claims of the United States, or of any particular 
State." 

Thic; is a power of very great importance, and tequired 
by cons idea at ions similar to those which show the pro
priety o£ the former. The proviso annexed is proper in 
itsel£, a nd was probably rendered absolutely necessary 
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b_r jealousiC:S and questions concerning the Western ter. 
ruo~. suffietently known to the public. 
. 6. ro guarantee to every State in the Union a repub
~tcan .form of govet nmem; to protect each of them aga inst 
mvast~n; and on application of the legislature, or of the 
exe~uuve (when the legislature cannot be convened) 
agamst domestic violence." ' 

In a confederacy fou~ded on republican principles, 
~nd composed of tepubhcan members, the superi ntend
mg gove• nmem oug~t clea:Iy to .possess authority to 
defen? the system aga•nst anstocrauc or monarchical in
novauons. The more intimate the nature of such a union 
ma~ .be •. the. gr~ater interest have the members in the 
pol!u:al tnstttuuons of each other; and the greater right 
to mstst that the forms of government under which th 
co.mpact was en~ered .into. should be substantially main~ 
tamed. But a nght tmplles a remedy; and where else 
could the re~edy be deposited, than where it is deposited 
by the Constnu uon? Governments of dissimilar principles 
a~~ forms have been found less adapted to a federal co
ahuon of an.y sort, than those of a kindred nature. "As the 
~nfe?erate rcpu.b.lic of Germany," says Mont~uicu, 
~ns•sLJ o( fre~ cutes and petty states, subject to different 

pnnces, expcnence shows us that it is more imperfect 
than that of H olland and Swit7erland." "Greece was un
done," he adds, "as soon as the king of Macedon obtained 
a seat among the Amphictyons." In the Iauer case no 
?oubt, the disproportionate force, as well as the mon~rch
tcal form, of the new confederate, had its share of influ
ence on the events. It may possibly be asked, what need 
there could be of such a precaution, and whether it may 
not become a pretext for alterations in the State govern
ments, wirilOut the concurrence of the States themselves 
Th~s~ questions admit of ready answers. If the inrer: 
postuon of the general government should not be 
needed, the provision Cor such an event will be a harm
less superfluity only in the Constitution. But who can 
say what experiments may be produced by the caprice of 
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particular States, by the ambition of enterprising leaders, 
or by the intrigues and infiuence of foreign powers? To 
the second question it may be answered, that if the 
general government should imerpose by vinue of this 
constituLional authority, it will be, o£ course, bound to 
pur:.ue the authority. But the authority extends no fur
ther than to a guaranty of a republican form of gove• n
ment, whicl1 supposes a preexisting government of the 
form which is to be guaranteed. As long, therefore, as the 
existing republican forms are continued by the States, 
they are guat anteed by the federal Constitution. When-

. ever the States may choose to substitute other republican 
fo• ms, they have a right to do so, and to claim the federal 
guaranty for the latter. The only restriction imposed on 
them is, that they shall not exchange republican for anti
r~ublican Constitutions; a restriction which, it is pre
sumed, will hardly be considered as a grievance. 

A protection against invasion is due from every society 
to the pans composing it. The latitude of the expression 
here used seems to secure each State, not only against 
foreign hostility, but against ambitious or vindictive en
terprises o£ its more powerful neighbors. The history, 
both o£ ancient and modem confederacies, proves that 
the weaker members of the union ought not to be in
sensible to the policy of this article. 

Protection against domestic violence is added with 
equal propriety. It has been remarked, that even among 
the wiss cantons, which, properly speaking, are not 
under one government, provision is made for this object; 
and the history of that league informs us that mutual aid 
is frequently claimed and afforded; and as well by the 
most democratic, as the other cantons. A recent and well
known C\ent among ourselves has w:1rned us to be pre
pared for emergencies of a like nature. 

At first view, it might seem not to square with the 
Jepublican theory, to suppose, either that a majority 
have not the right, or that a minority will have the force, 
to subvert a government; and consequently, that the 
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federal interposition can never b~ require~, bu_t wh~n it 
would be imptoper. But theoreuc_ reasomng, 10 llus aa 
in most other cases, must be qualified by the lessons o( 
practice. Why may not illicit combinati~ns~ for purposes 
of violence, be f01 mcd as well by a maJonty of a State, 
especially a ~mall tate as by a m~jority of a co~nty, or ll 
d istrict of the ~.tme State; and 1f the authonty of the 
State ought, in l11c latter ca1.e, to protect the local magis
tracy, ought not the federa l autllority, in the former, to 
su pport the tate authority? Besides, there ~re certain 
parts o{ the tate constitutions which are so Jntet·woven 
with the federal Consti tution, tllat a violent blow ca nnot 
be given to the one without communic~ting the '~·ound to 
the other. l nsurrections in a State will rarely mduce a 
federal interposition, unless the number concerned in 
them bear some proportion to tlle friends of government. 
Jt will be much bener that tlle violence in such cases 
should be repressed by the superintcn~in~ pow~r, than 
that the majo• ity should be left to mamtam. theu· cause 
by a bloody and obstinate contest. The extstence . of a 
right to interpose, will generally prevent the necessny of 
exeni ng i l. . . 

Js it true th:ll fotce and n ght are necessanly on 
the same side in republican gove~n~ents? May -?or the 
minor patty po~,e~s such a supenornr of pecumat y re
soutce~. o£ milimq talents and expenence, o_r of sec:et 
succors (tom foreign powers, as will render ll supenor 
abo in an appeal to the sword? May not a more compact 
and advantageous position turn th~ scale on the :.arne 
$ide, agaimt a superior number so situated as to be lea 
capable of a prompt and ~olle~ted exenio~ of i~ strengt~ 
Nothing can be more chtmcncal than to tmagme l11at an 
a trial of actual fot ce, victory may be calculated by the 
rules which prevail in a census o£ the_ inhabitan_rs, or 
which deLCrmine the event of an elecuon! l\Ia) tt not 
happen, in line, that the minority of_ CITIZENs. ffi_!ry 
a majority of PJ:.RSONS, by the accessiOn of allen res 
o£ a casual concourse of adventurers, or of l110se 
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the comtitution of the State has not admitted to l11e 
rights of ~uffrage? I take no notice o!. an...Wlhappy species 
of populaLiOll abounding in some of the States, who, 
cfij1 ing the calm o{ regular government, arc sunk below 
the lc'cl of men; but who, in the tempestuous scenes of 
cidl \iolence, rna) emerge into the human character, and 
give a supcri01 ity of strength to any party with which 
the) rna) associate themselves. 

In crues where it may be doubtful on which side 
justice lies, what bcuer umpires could be de ired by two 
,·iolent factions, flying to arms and tearing a State to 
piece~. than the representatives o{ confederate tates, not 
heated by the local flame? T o the impartiality of judges, 
they wou ld unite the affection of friends. H appy would it 
be i£ ~uch a remedy for its infirmities cou ld be enjoyed by 
all ftce govewments; if a project equally effectual could 
be established for the universal peace of mankind! 

Should it be asked, what is to be the redress for an in
surrection pervading all the States, and comprising a 
su pcriot it y of the entire force, tllough not a cor~sti tu tional 
right? the answer must be, that such a case, as Jl would be 
without the compass of human remedies, so it is fonu· 
natel y not within the compass of human probability; and 
that it is a sufficient recommendation of the fcdet al Con· 
stitution, that it diminishes the ri k of a calamity Cot 
which no possible constitution can provide a cure. 

Among the advantages of a confederate 1 epublic enu· 
meratcd by Montesquieu, an imponant one is, "that 
should a popular insurrection happen in one of the 
States, the others are able to quell it. Should abuses creCJl 
into one part, they arc reformed by tho~e that remain 
sound." 

7· "To consider all debts contracted, and engagement 
entered into, before tlle adoption of this Constitution, a~ 
being no lc~:. valid against the United tates, under thi~ 
Constitution, tl1an under the Confederation." 

This can only be considered as a declaratory proposi
tion; and may have been inserted, among other reasons, 
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ary sovereignty of the States, implied and secured by that 
principle of representation in one branch of the legisla
ture; and was probably insisted on by the States particu
larly attached to that equality. The other exception must 
have been admiued on the same considerations which 
produced the privilege defended by it. 

9· "The ratification of the conventions of nine States 
shall be sufficient for the establishment of this Consti
tution between the States, ratifying the same." 

This article speaks for itself. The express authority of 
the people alone could give due valid ity to the Constitu
tion. To have required the unanimous ratification of the 
thirteen States, would have subjected the e!>sential inter
ests of the whole to the caprice or con uption of a single 
member. It would have marked a want of foresight in 
the convention, whicl1 our own experience would have 
rendered inexcusable. 

Two questions of a vet·y delicate nature present them
selves on this occasion: 1. On what principle the Confecl· 
eration, which stands in the solemn form of a compact 
among the States, can be superseded without the unani
mous consent of the parties to it? 2. \ Vhat relation is to 
subsist between the nine or more tates ratifying the 
Constitution, and the remaining few who do not become 
parties to it? 

The first question is answered at once by recurring to 
the absol ute necessity of the case; to the great principle 
of self-preservation; to the transcendent Jaw of nature 
and of nature's God, which declares that the safety and 
happiness of society are the objects at which all poli tical ~ 
institutions aim, and to which all such i11slitulions must 
be sacrificed. P ERIIAPS, also, an answer may be found with-
out searching beyond the principles o{ the compact itself. 
It has been heretofore noted among the defE'cts of the 
Confederation, that in many of the States it had received 
no higher sanction than a mere legislative ratification. 
The principle of reciprocality seems to require that its 
obl igation on the other States should be red uced to the 
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Congress shall misconstrue this part of the Constitution, 
and exercise powers not warramed by its true meaning, 
1 answer, the same as if they should misconstrue or en
large any other power vested in them; as if the general 
power had been reduced to particulars, and any one of 
these were to be violated; the same, in short, as if the 
State legislatures should violate their respective consti
tutional authorities. In the first instance, the success of 
the usurpation will depend on the executive and ju
diciary departments, which are to expound and give effect 
to the legislative acts; and in the last resort a remedy 
must be obtained from the people, who can, by the elec
tion of more faithful representatives, annul the acts of 
the usurpers. The t ruth is, that this ultimate redress may 
be more confided in against unconstitutional acts o( the 
federal than of the State legislatures, for this plain rea· 
son, that as every such act of the former will be an in
vasion of the rights of the latter, these will be ever ready 
to mark the innovation, to sound the alarm to the people, 
and to exert their local influence in effecting a change of 
federal represematives. There being no such intermediate 
body between the State legislatures and the people inter
ested in watching the conduct of the Cot mer, violation& 
of the State constiLUtions are more likely to remain un. 
noticed and unredressed. 

2. "This Constitution and the laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land, and 
the judges in every State shall be bound thereb), any 
thing in the constitution or laws of any State to the con
trary notwithstanding." 

The indiscreet 1eal of the adversaries to the Constitu
t ion has betrayed them into an attack on this part of i t 
also, without which it would have been evidently and 
radically defecti,·e. To be Cully sensible of this, we need 
only suppose for a moment that the supremacy of the 
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State constitutions had been left complete by a saving 
clause in their favor. 

l _n the fitst J?lace, as these constitutions invest the State 
legaslatures wnh absolute sovereignty, in all cases not 
excepted by the existing anicles of Confederation, all the 
au\horities contained in the proposed Constitution, 50 
Cat as they exceed those enumerated in the Confedera
Licn, would have been annulled, and the new Congress 
w',uld ha"e been reduced to the same impotent condi
tjon with their predecessors. 

Jn the next place, as the constitutions of some of the 
~t~tes do not even expaessly and fully recognize the ex
asung powers of the Confederacy, an express saving o£ the 
supremacy o( the for mer would, in such States, have 
brought into question every power contained in the pro
posed Constitution. 

In the third place, as the constitutions of the States 
differ much _from each other, it migh t happen that a 
treaty or nauona l law, of great and equal importa nce to 
the Slates, would interfere with some and not with other 
constitutions, and would consequendy be val id in some 
of the tates, at the same time that it would have no effect 
in others. 

In fine, the world would have seen, for the first time, a 
system of govea nment founded on an inversion of lhe 
fundamental principles o( all government; it would have 
see~ tl1e authotity of .the whole society everywhere sul>
ordanate to the author ll)' of the parts; it would ha,·e seen 
a monster, in which the head was under the directioU:o£ 
ihe member". 

g. "The enators and R epresentatives, and the mem
bers of the !)e,·eral State legislatures, and all executive 
and judicial officers, both of the United States and the 
several States, shall be bound by oath or affirmation to 
support this Comtiwtion." 

1t has been. asked why it was thought necessary, that 
the State ~ag~stracy shou ld be bound to support the fed
eral Consutuuon, and unnecessary that a like oath should 
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of the State constitutions. 

Several rea on might be assigned for the distinction. 
1 content m)self with one, which is obvious and con
clusive. T he members of the federal government will 
have no agency in carrying the State constitutions into 
effect. The members and officers of the State gover nments 
on the contrru y, will ha\·e an essential agency in gi,i ng 
effect to the federal Constitution. The election of the 
President and enate will depend, in all cases, on the 
legislatures of the several States. And the election of the 
H ouse of R epresentatives will equally depend o n the 
same authority in the first instance; and will, probably, 
forever be conducted by the officers, and accord ing to the 
laws, of the States. 

4· Among the provisions for giving efficacy to the fed· 
eral powers might be added those which belong to th( 
executive and judiciary departments: but as these are re
served for particular examination in another place, 1 
pass them over in this. 

We have now reviewed, in detail, all the articles com
posing the su m or quantity of power delegated by the 
proposed Constitution to the federal go,·ernment, and 
are brought to this undeniable conclusion, that no part 
of the power is unnecessary or improper for accomplish
ing the necessary objects of the Union. The question, 
therefore, whether this amount of_power shall be granted 
or not, resolves itself into al!.other question, ~mcther or 
not a government commensurate to the exigencie!> of the 
Union hall be established; or, in other words, whether 
the Union itself shall be preserved. PuBuus 
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For the Indeptndent journal 

THE FEDERALIST NO. 45 

(MA DI SON) 

T o the People of the State of Nt:w York: 
H AvrNc shown that no one of the powers transferred to 
the federal. government is unnecessary or improper, the 
next quesuon to be considered is, whether the whole 
mass of them will be dangerous to the _e_ortion of author
ill left in thct several States! 

The adversaries to the plan of the convention instead 
of considering in the first place what degree of p~wer was 
absolutely necessary for the purposes of the federal gov
ernment, have exhausted themselves in a secondary in
quiry into the possible consequences of the proposed de
gree ?f power ~o the governments of the particular States. 
But •.f the Un•on, as has been shown, be essen tial to the 
~e~urny of th~ people~{ Ame~ica ag~inst foreign danger; 
tf 1t be essenual to the1r secunty agamst contentions and 
wars amo~g the diffe;ent State~; if it be essential to guard 
them agamst those vrolent and oppressive factions which 
embiuer t1.1e ble sings ?f liberty, and against those mili
tary es~abl.'sh.ments wh1ch must gradually poison its very 
f~urltarn; 1f, m a word, the u.nio~ ~e essential to the J1ap
prness of the ~eo~le of Amenca, ~ ~ Jt not preposterous, to 
urge as an ObJecuon to a go,·ernment without which the 
objects of the Union cannot be auai~ed, that such a gov
ernment may derogate from the importance of the gov
ernments of the individual tates? " 'as, then, the Amer
ican R evolution effec~ed, was the American Confederacy 
Conned, was the pr ecrous blood of thousands spilt, and 
the hard-earned substance of millions lavished, not that 
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the people of America should enjoy peace, liberty, and 
safety, but that the government of the individual tates, 
that particu lar municipal establishments, might enjoy a 
certain extent of power, and be arrayed with certain dig
nities and attributes of sovereignty? \ Ve have heard of 
the impious doctrine in the Old World, that the people 
were made for kings, not Km~ for the people. Is the 
same doctrine to be revived in the New, in another shape 
-that the solid happiness of the people is to be sacrificed 
to the views oLpolitical institutions of a d ifferent form? 
I t is too early for politicians to presume on our forgetting 
that the public good, the real welfare of the great body 
of the people, is the supreme o~ect to be pursued; and '"' ~ 
that no form of go\fernment whatever has any other value I 
than as it may be fi.ued for the attainment o( this object. 
Were the plan of the convention adverse to the _public 
happiness, my voice would be, Reject the plan. ·w ere 
t11e Union itself inconsistent with the public happiness, 
il would be, Abolish the Union. In like manner, as far as 
the sovereignty of the States cannot be reconciled to the 
happiness or the people, the voice of every good citizen 
must be, LeL the former be sacrificed to the Iauer. H ow 
far the sacrifice is necessary, has been shown. H ow far the 
unsacrificed residue will be endangered, is the question 
before us. 

Several imponant considerations have been touched in 
the course of these papers, which discountenance the sup
position that the operation of the federal government 
will by degrees prove fatal to the State governments. The 
more 1 revolve the subject, the more fully I am persuaded 
that the balance is much more likely to be disturbed by 
the preponderancy of the last than of the first scale. 

\Ve have seen. in all the examples of ancient and mod
ern confederacies, the strongest tendency continually be
traying itself in the members, to despoil the general gov
ernment of its authorities, with a very ineffectua l capacity 
in the Iauer to defend i tself agai nst the encroachments. 
Although, in most of these examples, the system has been 
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will possess; to the powers respectively vested in them 
to the predileCLion and probable support of the people; 
to the di~position and faculty o£ resisting and frustrating 
the measures of each other. 

The State governments may be regarded as constituent ( 
and c~scntial pans of the federal government; whilst the ,/, 
latter is nowise essential to the 9peration or organization 
of the formet·. Without the intet·vention of the State legis
latu res, the President of the United States cannot be 
elected at all. They must in all cases have a great share 
in his appointment, and will, perhaps, in most cases, of 
themsehe:, determine it. The enate will be elected abso
lutely and exclusively by the State legislatures. Even the 
House of Representatives, though drawn immediately 
from the people, will be chosen very much under the in
fluence of that class of men, whose influence over the peer 
pie obtain~ for themselves an election into the State legis
latu res. Thus, each of the principal branches of the fed-
eral governmen t will owe its existence more or less to 
the favor of the State governments, and must con:,e
quendy feel a dependence, which is much more likely to 
beget a disposition too obsequious than too overbearing 
towards them. On the other side, the component parts of 
the State governments will in no instance be indebted 
for theit appointment to the ditect agency of the federal 
government, and very little, if at all, to the local influ-
ence of its members. 

The number of individuals employed under the Con- f 
stitulion of the United tates will be much smaller than 
the number employed under the particular States. There ' f I 

will consequently be less or personal influence on the 
side o( the former than o( the l:lucr. The members of the 
legislative, executive, and judic.ia1 y depa1 tments of thir-
teen and more tates, the justices of peace, officers of 
militia, ministerial officers of justice, with all the county, 
corporation, and town officers, for three millions and 
more o£ people, intermixed, and having particular ac
quaintance with every class and circle of people, must ex· 
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different descriptions, and many of them persons o[ char· 
acter and weight, whose influence would lie on the side 
of the State. 

The powers delegated by the proposed Constitution to 
the federal government are few and defined. Those which 
are to remain in the State governments are numerous 
and indefinite. The former will be exercised principally 
on external objects, as war, peace, negotiation, and for· 
eign commerce; with which last the power of taxation 
will, for the most part, be connected. The powers rc· 
sc1 vtd to the several States will extend to all the objects 
which, in the ordinary course of affairs; concern the lives, 
libe1 ties, and properties of the people, and the interna l 
order, improvement, and prosperity of the tate. 

The operations of th~ federal government will be most 
extensi"e and important in times of war and danger; 
those of the State governments in times of peace and se
curity. As the former periods will probably bear a small 
proponion to the Iauer, the State governments will here 
enjoy another advantage over the federal government. 
The more adequate, indeed, the federa l powers may be 
rendered to the national defence, the less frequent will 
be those scenes of danger which might favor their as· 
cendancy over the governments of the panicular States. 

I£ the new Constitution be examined with accuracy and 
candor, i t will be found that the change which it pro
poses consists much less in the addition of NEW POWFRS 

to the Union, than in the invigoration of its ORIG INAL 

POWERS. The 1 cgulation of commerce, it is true, is a new 
pow~r; but that seems to be an addition which few op
pose, and from which no apprehensions are entertained. 
The powers relating to war and peace, armies and fleets, 
treaties and finance, with the other more considerable 
powers, are all vested in the existing Congress by the 
articles of Confederation. The propo ed change does not. 
enlarge these power ; it only substitutes a more effectual 
mode of administel ing them. T he change relating to 
taxation may be regarded as the most important; and yet 
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the present Congress have as complete authority to RE· 

QUIRE of the tates indefinite supplies of m~>ney for the 
common defe nce and general welfare, as the future Con

gress will have to require them of indi,idual citizens; 

and the latter will be no more bound than the tates 

themselves ha'e been, to pay the quotas respectively 

taxed ~n them. Had the S~ates complied punctually with 
the articles o( ConCeder atJOn, or could their compliance 

h~' e been enforced by ~s peaceable means as may be used 
~vrth success towards srngle persons, our past ex pet ience 
IS vc1 y far from countenancing an opinion, that the State 

go,cr nmems would ha'e lost thcit constillltional powers, 

and have gradually undergone an entit e co mol idation. 

To maintain that such an event would have ensued, 
tvould be to say at once, that the existence of the State 

govct nments is incompatible with any S)Stem whatever 
that accomplishes the essential purposes o[ the Union. 

PUBLIU') 

From tile New York Porhet, Tuesday, ]mruary 29, J788 

T ilE FEDERALIST NO. 46 

(.M A 0 IS 0 N} 

To the People of tlze State of N ew York: 

!t.ESU.M ING the subject of the last paper, I proceed to 
mqUJre whether the fedctal ,gc)\ernmem or the State gov

e~nm~llls will ha,·e the ad,antage with reg:11d to the pre

d~lecuon and support o.r the people. ~otwithstanding che 

dtffe~ent modes m whrch they arc appointed, we must 
consrder both of them as substantiall) dependent on the 

great body of the citi1cns of the United States. I assume 

this position here as it respects the first, rcservi ng the 

proofs for another place. The federal and tate gove1n-

tJ N I 0 N AN 0 T H E STATES: T H E P E 0 P L E !J05 

n1ents are in fact but different !!,gents and t rustees of the 

p_eople, constituted with different powers, and designed 

tor different put poses. The adversaries o£ the Constitu· 
tion !>eem to have lost sight of the people altogether in 

their teasonings on this subject; and to have "iewed these 
diffe1ent establishments, not only as mutual rivab and 

enemies, but as uncontrolled by any common superior 

in their effort to usurp the authorities of each other. 

These gentlemen must here be reminded of their error. 
They must be tOld that the ulLimate authority, whereve• 

the derivative may be found, resides in the people alone, 

and that it will not depend merely on the comparative 
ambition or address of the different governments, whether 

either, or which of them, will be able to enlarge its sphere 

of jUJ isdiction at the expense of the other. Truth, no less 
than decenC), requires that the event in every case should 

be supposed to depend on the sentiments and sanction 
of their common constituents. 

Manyconslderailons, besides those suggested on a for· 
mer occasion, seem to place it beyond doubt that the first 

and most natural attachment of the people will be to the 

governments of their respective tates. Imo the adminis
tration of Lhese a greater number of individuals will ex

pect to rise. From the gift of these a greater number of 

offices and emoluments will flow. By the superintending 

care of these, all the more domestic and personal interests 
of the people will be regulated and provided for. With 

the affairs of these~ Lhe people will be more familiarly 
and minutely conversant. And with the members en tflcse, 

will a greater proportion of the people have the ties of 

personal acquaintance and friendship, and of family and 
party attachments; on the side of these, therefore, the 

popular b ias may wel l be expected most strong!} to 

incline. 
Experience speaks the same language in this case. The 

federa l administration, though hitherto very defecti\e in 

comparison with what may be hoped under a bett er sys
tem, had, during the war, and particularly whilst Lhe in-
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dependent fund of paper cmis3ions was in credit, an ac. 
tivity and impoHancc as great as it can well ha?e in any 
futu re circumstances whatever. It was engaged, too, in a 
cou~sc of measure~ whid1 had for their object the pro
tecuon of C\e1y thmg that was dear, and the acqu isition 
of every thing that could be desirable to Lhe people at 
large. It was, nevertheless, invariably found, after the 
transient enthusiasm for the early Congresses was over, 
that the auemion and auachment of the people were 
wrned anew to their own particular governments; that the 
federal cou ncil was at no time the idol of popular favor; 
and that opposition to proposed enlargements of ita 
powers and imponancc was the side usually taken by the 
men who wished to build their political consequence on 
the p1epossessions of their fcllow·citizcns. 

If, thercfo1 e, as has been elsewhere remarked, L.he E£9-
pfC should in future become more partial to the federal 
than to the State governments, the d1ange can only re
sult from such manifest and irresistible proofs of a bet
ter admiuistration, as will overcome all their antecedent 
propensities. And in that case, the people ought not 
surely to be precluded from giving most of their con fi. 
dence where they may discover it to be most due; but 
even in that case the State governmen ts could have little 
to apprehend, bccau~e it is only within a certain sphere 
that the federal power can, in the nature of things, be 
ad,·amageou~ly administered. 

The remaining points on which I propose to compare 
the federal and tate govewments, are the disposition 
and the faculty they may respectively possess, to resist and 
frustrate the measures of each other. 

It has been already pro,·ed that the members o( the 
federal will be more. dependent- on the .members oi the 
State go,ciJ1mems, than the latter will be on the former. 
It has appeared abo, that the prepossessions of the peo
ple, on whom both will depend, will be more on the side 
of the State governments, than of the federal govern
ment. So far as the disposition of each towards the other 
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.lllay be influenced by these causes, the State government$ 

.lllUSt clca11y have the advantage. But in a distinct and 
very important point of view, the advantage will lie on 
the same side. The prepossessions, which the members 
themselves will carry into the federal government, will 
generally be favorable to the States; whilst it will rarely 
happen, that the members of the State governments will 
carry into the public councils a bias in favor of the gcn· 
eral government. A local spirit will infallibly pr.evail 
much more in the members of Congress, than a nauonal 
spirit will prevail in the legislatures of the .particular 
SLates. Every one knows that a great proporuon of the 
errors commiued by the State legislatures proceeds from 
the disposition of the members to sacrifice the compre 
hensive and permanent interest of the State, to the par 
ticular and separate views of the counties or districts in 
which they reside. And if they do not sufficiently enlarge 
their policy to embrace the collective welfare of their 
particular State, how can it be imagined that they will 
make the aggregate prosperity of the Union, and the 
dignity and respecta">ility of its government, the objects 
of their affections and consultations? For the same reason 
that the members of the State legislatures will be unlikely 
to auach themselves sufficiently to national objects, the 
members of the federal legislature will be likely tO attach 
themselve.> too much to local objects. The States will be ,/ 
to the Iauer what counties and towns arc to the former. 
Measures will too often be decided according to their 
probable effect, not on the national prosperity and hap
piness, but on the £_fejudjces, interest , and pursuits o' 
ilie gove1 nmcnts and people of the individua~ tates. 
\\!hat is the spirit that has in general charactcnzed the 
proceedings of Congress? A perusal of their journals, as 
well as the candid acknowledgments of such as have had 
a sear in rhat asseroblr, will ~ufonn us, that the members 
have but too frequently d isplayed the character, rather o£ 
partisans of their respective States, than of impartial 
guardians of a common interest; that where on one occa-
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sion improper sacrifices have been made of local consider
ations, to the aggrandi7ement of the federal govc1 nment, 
the great intet csts of the nation hav<:_ suffered on. a l~ un-

"dred, [rom an undue attention to the local erejttthces, 
interests, and , iews of the particular States. I mean not 
by these reflections to insinuate, that the new federal g?v· 
ernment will not embrace a more enlarged plan of poltcy 
than the existing government may ha,·e pursued; much 
less, that its, iews will be as confined as those of ~lc State 
lcgislatUJes; but only that it will partaL:e suffic1ent~y of 
the spirit of both, to be disinclined to invade the. nghts 
of the individual States, or the prerogatives of their gov
ernments. The moti\'es on the part of the State gov~rn
ments, to augment their prerogatives by dcfalcauons 
from the federal government, will be overruled by no 
reciprocal predispositions in the members. 

\Vere it admitted, however, that the Federal govern
ment may fee l an equal disposition with the ~ta~e gov
ernments to extend its power beyond the due l1m1ts, t he 
la tter would still have the advantage in the means ?f de
feating such encroachments. If an. act o£ a paru cular 
State, though unfriendly to the nattonal government, be 
generally popular in that State, and sho~l? not too 
gro,sly violate the oaths of the State officers, 1t IS executed 
immediately and, of course, by_ means o~. lhe spot and 
depending on the State alone. 1 be opposttJon o f the fed
eral govemment, or the intct position ~£ federal o~cers, 
wou ld but inOame the zeal of all parues on the !.Hle of 
the State, and the evil could not be prevented or .re
paired, if at all, without the emplo)ment of mean.s whtch 
must always be resorted to with reluctance and dtfficul ty. 
O n the other hand, should an unwarrantable measure of 
the federal governil1eiit6e unpopular in particular Sta tes, 
which would seldom £ail to be the case, or even a wa t rant
able measure be so, which may sometimes be the case, 
the means o[ opposition to it arc powerful and at hand. 
T ht: disquietude of the people; .their repugnance and, 
perhaps. teCusal to cooperate With the officers of the 
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Union; the frowns of the executive magistracy of the 
State; the embarrassments created by legislative devices, 
which would often be added on such occasions, would 
oppose, in any State, d ifficulties not to be despised; would 
form, in a large State, very serious impediments; and 
whete lhe sentiments of several adjoining State' hap
pened to be in unison, would present obstructions which 
the federal government would hardly be willing to en
counter. 

But ambitious encroachmen ts of the federal govern
ment, on the authority of the State governments, would 
not excite the opposi tion of a single State, or of a few 
States only. They would be signals of general alarm. 
I very government would esp6use tl1e common cause. A 
correspondence would be opened. Plans of resistance 
would be concerted. O ne spirit would animate and con-
duct the whole. T he same combinat ions, in short, would / 
resulL from an apprenension of the federal, as was pro 
duced by the dread of a foreign, yoke; and u nless the "' 
projected innovations should be voluntarily renou nced, 
t11e same appeal to a trial of force would be made in the 
one case as was made in the other. But what degree of 
madness could ever drive the federal government to such 
an extremity. In the contest with Great Britain, one part 
of the empire was employed against the other. T he more 
numerous part invaded the rights of the less numerous 
part. The a ttempt was unj ust and u nwise; but it was not 
in speculation absolutely chimerical. But what would be 
the contest in the C:bC we are supposing? "'Who would be 
the parties? A few tepresem atives of the people would be 
opposed tO the people themselves; or rather one set of 
representatives would be contending aga inst thirteen 
sets of representatives, w ith the whole body of their com-
mon constituents on the side of the Iauer. 

The only refuge left for those who ptophesy the down
fall of the State gove1 nments is the visionary supposition 
that the federal go\'crnment may previously accumulate 
a military force for the projects of ambition. The reason-
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ings contained in these papers must have been employed 

1.0 little purpose indeed, if it could be necessary now to 

disprove the reality of this danger. That the people and 

the tates should, for a sufficient pet iod of time, elect an 

uninterrupted succession of men ready to betray both; 

that the traitors should, throughout this period, uni

formly and ~}·stematically pursue some fixed plan for the 

extension of the military establishment; that the govern. 

ments and the people of the States hould silently and 

patiemly behold the gathering storm, and continue to 

supply the materials, until it should be prepared to burst 

on their own heads, must appear to every one more like 

the incoherent dreams of a delirious jealousy, or the mis

judged exaggerations of a counterfeit zeal, than like the 

sober apprehensions of genuine patriotism. Extravagant 

as the suppo ition is, le t it however be made. Let a regu. 

Jar army, fully equal to the resources of the country, be 
10rmed; and let it be en tirely at the devotion of the fed

eral government: still it would not be going too far to 

say, that the State governments, with the people on their 

side, would be a Ole to repel the danger. The highe~t num

ber to which, according to the best computation, a stand. 

ing army can be carried in any counu y, does not exceed 

one hundrcth part of the whole number of souls; or 

one twenty-fifth part of the number able to bear arms. 

This proportion would not yield, in the United Sta tes, 

an army of more than twenty-five or thirty thousand men. 

To these would be opposed a militia amounting to near 

lialra million of citizens with arms in theit· hands, offi. 

cered by men chosen from among themselves, fighting for 

their common liberties, and uni ted and conducted by gov

ernments possessing their affections and confidence. It 

may well be doubted, whether a militia thus circum

stanced could ever be conquered by such a proportion of 

regular troops. Those who arc best acquainted with the 

last successfu l resistance of this country against the 

British arms, will be mo t inclined to deny the possibility 

of it. Besides the advantage of being armed, which the 

UNION AND T H E STATES: THE PEOPLE ~p l 

.Americans possess over the people of almo t every other 

nat!on, the existence o£ subordinate governments, to 

which the people arc attached, and by which the militia 

officets are appointed, forms a barrier again t the enter

pri_ses of ambition, more insurmountable than any which 

a s1mple government of any form can admit of. Notwith

standing the militar~ establishm:ms in the several king

doms o£ Eu_rope, wh1ch are earned as far as the public 

resources wtll bear, the governments are afraid to trust 

the people with arms. And it is not certain that with 

this aid alone they would not be able to shake ofi their 

yokes. But were the people to possess the additional ad

vantages of local govemmcnts chosen by themselves, who 

could collect the national will and direct the national 

force, and of officers appointed out of the militia, by these 

governments, and attached both to them and to the 

militia, it may be affirmed with the greatest assurance. 

that ~he throne of every tyranny in Europe would be 

speed1lr overturned i_n spite of the legions which sur

round Jt. Let us not msult the free and gallam citizens 

of America with the suspiciOn, that they would be less 

able to defend the rights of which they would be in actual 

possession, than .!_!1e d:based subjects of arbitrary power 

would be to rescue the1rs from the hands of their oppres

sor~. _Let us rather no longer insult them with the sup

pos1llon that they can ever reduce themselves to tl1t. neces

sity of making the experiment, by a blind and tame 

submission to the long train of insidious measures which 

must ptecede and produce it. 

The argu_me~t under _the present head may be put into 

a very conose !orm, whtch appears altogether conclusive. 

Either the mode in which the federal governmem is to 

be constructed will render it sufficiemly dependent on the 

peopl~, or it will not. On the first uppo ition, it will be 

resu:uned by t~lat dep~ndence from fo1 ming schemes ob

noxtous to thetr constituents. On the other supposition 

it will not possess the confidence of the people, and it; 
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11chemes of usurpation will be easily defeated by t.he State 
governments, who will be supported by t.he people. 

On summing up the considerations stated in this and 
the last paper, they seem to amount to t.he most convi nc
\ng evidence, that the powers proposed to be lodged in 
\he federal government are as little formidable to those 
reserved to the individual States, as they arc indispens
ably necessary to accomplish t.he purposes of the Union; 
and _that all those alarms which have been sounded, of a 
meditated and consequential annihilation of the State 
governments, must, on the most favorable interpretation, 
be ascribed to the chimerical fears of t.he authors of 
them. Pusuus 

From the New York Pacltet, Friday, February 1, 1788 

THE FEDERALIST NO. 47 

(MADISON) 

To the People of the State of New York: 
HAVJNC reviewed the general form of the proposed gov
ernment and the general mass of power allotted to it, I 
proceed to examine the particular structure of this gov
ernmen_t, and ~he distribution of this mass of EQ~r 
among Its constlluent pans. 

One of the principal objections inculcated by the moro 
respecta_ble ~dversaries to the Constitution, is its sup
~sed Vlolat_ron of th~ ~l.itical maxim, that the legisla
tive, execuuve, and JUdrcrary departments ought to be 
separate and distinct. _In_ the_structure of the federal gov
ernm~nt, no ~egard, 1t 1s sard, seems to have been paid 
to tbt~ esscnual precaution in favor of liberty. The sev
eral departments of power are distributed and blended 
jn such a manner as at once to destroy all symmetry and 
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beauty of form, and to expose some of the cs)ential pans 
of the edifice to the danger of being cru~hed by the dis
proportionate weight of other parts. 

No political u-uth is certainly of greater intrinsic value, 
or is stamped with the authority of more enlightened 
patrons of liberty, than that on which the objection is 
founded. The accumulation of all powers, legislative, ex
ecutive, and judiciary, in the same hands, whether of 
one, a few, or many, and whether hereditary, sel£-ap
pomtcd, or elective, may justly be pronounced the ' 'eL) 
definition of tyranny. 'Vere the federal Constitution, 
t11erefore, really chargeable with the accumulation of 
power, or with a mixture of powers, having a dangerous 
tendency to such an accumulation, no further arguments 
would be necessary to inspire a universal reprobation of 
the system. I persuade myself, however, that it will be 
made apparent to every one, that the charge cannot be 
supported, and that the maxim on which it relics has 
been totally misconceived and misapplied. In order to 
form correct ideas on this important subject, it will be 
proper to investigate the sense in which tl1e preservation 
of liberty requires that the three great departments o{ 
power !>hould be separate and distinct. 

The oracle who is always consullcd and cited on this 
subject is the 'celebrated Montess_.uieu, If he be not the 
author of this invaluable precept in the science of poli tics, 
he has the merit at least of displaying and recommendi ng 
it most effectually to the attention of mankind. Let us 
endea\'or, in the first place, to ascertain his meaning on 
this point. 

The British Constitution was to Montesquieu what 
Homer has been to the didactic writers on epic poetry. As 
the Iauer have considered the work of the immortal bard 
as the perfect model from which the principles and rules 
of the epic art were to be drawn, and by which all simi lar 
works were to be judged, so this great political critic 
appears to have viewed the Constitution o£ England as 
rhe standard, or to use his own expression, as the mirror 

I 

/ 
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Of..£?liticallibert)'; and lO have delivered, in the form of 

.elementary truths. the several characteristic principles or 

lhat particular syMc::m. That we may be sut e, then, not 

to mistake his mean ing in this case, le t us recur to the 

source from which the maxim was drawn. 

On the slightest view of the .British Co riSlitULion, we 

must perceive that the legislative, executive, and ju. 

diciary departments are by no means totally separate and 

d istinct from each other. The executi' e magisu·ate forms 

an integral part of the legislative authority. I fe alone ha5 

Lhe prerogative of making treaties with foreign sovereigns, 

which, when made, ha\'c, under cet tain limi tations, the 

force of legislative acts. All the members of the judiciary 

depanmem ate appointed by him, can be removed by 

l1im on the address of the two Ho uses of Patliamem, and 

rorm, when he pleases to consult them, one of his consti

tutional councils. One btanch of the legislative depan 

nent forms also a great constitutional council to the 

ex.ecutiv~.; chief, as, o n another hand, it is lhe sole de

po~itary of judicial power in cases of impeachment, and 

is invested with the supreme appellate jurisdiction in 

all other case . The judges, again, ate so far connected 

with the legislative dep:ll tment as often to attend and 

participate in its del iberations, though not admitted to 

a legislative vote. 
From thee facts, by which Momesquicu was guided, 

it may clearly be inferred that, in sa)ing "There can be 

no liberty where the legislative and execULive powers are 

united in the same person, or body of magistrates," or, 

"if the power of judging be not eparated from the legis· 

lative and executive powers," he did not mean that these 

<lepanmems ought to have no partial age11c')' in, or no 

control over, the acts of each other. His mean ing, as his 

own words import, and still more conclusively as illus

trated by the example in his ere, can amount to no more 

than this, that where the whole power of one department 

is exercised by the same hands which possess the whole 

power of another department, the fundamen ta l prin· 
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have put on this celebrated maxim of t.his celebuted 

aut.hor. 
1£ we look into the conslillltions of the several States, 

we find that, notwithstanding the emphatical and, in 

some instances, the unqualified terms in which this axiom 

has been laid down, there is not a ~ingle instance in 

which the se' er al department~ of power have been kept 

absolutely separate and distinct. New H ampshire, whose 

constitution was the last fon11ed, seems to have been fu lly 

aware of the impossibility and inexpediency of avoiding 

any mixture whate' er of the~e departments, and has 

quali fied t.he doctrine by declaring "that the legislative, 

executive, and judicial y powers ought to be kept as 

separate from, and independent of, each other as the 

11ature of a free govermnent will admit; or as is consistent 

with that chain of connection that biuds the whole fabric 

of the constitution in one indissolubl~ bond of unity and 

amity." @!:_constitution accordingly mixes these depart

ments in several respects. The Senate, which is a bra nch 

of the legislati\e department, is also a judicial tribunal 

Cor the trial of impeachments. The Pre~ident, who is the 

head of the executive department, is the presiding mem

ber also of the Senate; and, besides an equal vote in all 

cases, has a casting vote in case of a tie. The executive 

head is himself eventually elective every year by the 

legislative department, and his cou ncil i every year 

chosen by and from the members of the same depanment. 

Several o( the officers o( state :11e also appointed by the 

legislature. And the members of the judiciary department 

are appoimed by the executi\e depaltment. 
The constitution of Massachusetts has observed a suffi

cient though less pointed caution, in expressing this 

fundamental atlide of liberty. 1t decla1 es "that the legis

lative departments shall never exercise the executive and 

judicial powers, or either of them; the executive shall 

never exercise the lcgislathc and judicial powers, or 

either of them; t.he judicial shall never exercise the legi ~

lative and executive powers, or either o{ them." This dec-
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Jaration corresponds precisely with the doctrine of 1\Ion

tcsquieu, as it has been explained, and is not in a single 

point violated by the plan of t.hc convention. It goes no 

{art.her Lhan to prohibiL any one of the entire depart

ments from exercising the powers of another department. 

In tlte very Constilution to which it is prefixed, a partial 

mixture o{ ~wers has been admined. The executive 

magistrate has a qualifted negative on the legislative 

body, and the Senate, which is a part of the legislature, is 

a court of impeachmeht for members both of the execu

tive and judiciary departments. The members of the 

judiciary departmem , aga in, are appointable by the ex

ecutive department, and temovable by the same authoritr 

on the address of the two legislative branches. Lastly, a 
nu mber of the officers of government are annua lly ap

pointed by the legislative department. As t.he appoint

ment to offices, particularly executive offices, is in its na

ture an executive function, the compilers o( the Constitu

tion have, in this last point at least, violated the rule es

tablished by themselves. 
I pass over the constitutions of Rhode Island and Con

necticut, because t.hey were formed prior to the Revolu

tion, and even before tne principle under examination 

ltad become an object of political attention. 
The constitution of New York contai ns no declaration 

on t.his subject; but appears very clearly to have been 

framed with an e)'e to the danger of improperly blending 

the different departments. It gives, nevertheless, to t.he 

executive magistrate, a partial comrol over the legislative 

department; and, what is more, gives a like control to the 

judiciary department; and even blends Lhe executive and 

judiciary departments in the exercise of this comrol. In 

its council of appointment member of the legislative are 

associated with the executive authority, in the appoint

ment of officers, both executive and judiciary. And its 

court for the trial of impeachments and correction of 

errors is to consist of one branch of the legislature and 

the principal members o{ t.he judiciary department. 
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The constilution of New jersey has bleuded the d iffer. 
ent powers of government more than any o£ the pre
ceding. The governor, who is the executive magistrate, is 
appointed by the legislature; is chancellor and ordinary, 
or su:.-rogate of the State; is a member of the Supreme 
Court of Appeals, and president, with a casting vote, of 
one of the legislative branches. The same legislative 
b ranch acts again as executive council of the governor, 
and with him constitutes the Court of Appeals. The 
members o( the j udiciary depanment are appointed by 
the legislat ive departmem, and removable by one braoch 
of it, on the impeachment of the other. 

According to the constitution of Pennsylva nia, the 
president, who is the head of the execUliVe department, 
is annually elected by a vote in which the legi~lative de
partment predominates. I n conjunction with an executive 
council, he appoints the members of the judiciary de
partment, and forms a court of impeachment for trial of 
all officers, judiciary as well as executive. The judges of 
the Supreme Court and justices of the peace cern also 
to be removable by the legislature; and the executive 
power of pat clon ing in certain cases, to be referred to 
the same department. The members of the executive 
council are made EX-oFFICIO justices of peace throughout 
the State. 

I n Delaware, the chic£ execULive magistrate is an nually 
elected by the legislative department. The speakers of the 
two legislative branches are vice-presidents in the execu
tive department. The executi\•e chief, with six others, ap
pointed, three by each of the legislat ive branches, consti
tutes the Supreme Court of Appeals; he is joined with the 
legislative depanment in the appointment of the other 
judges. T hroughout the States, it appears that the mem· 
bers of the legislature may at the ame t ime be justices of 
the peace; in this State, the membets of one branch of it 
are EX-OFFICIO justices o[ the peace; as are also the mem
bers of Lhe executive council. The principal officers of the 
executive department ate appointed by the legislative; 
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and one branch of the latter forms a court of impeach· 
Jllents. All officers may be removed on address of the 

legislature. 
Mal)_lan9 has adopted Lhe maxim in Lhe most unquali

fied terms; declaring that the legislative, executive, and 
judicial powers of government ought to be forever sepa· 
rate and distinct from each other. Iler constitution, not
wi thstanding, makes the executhe magistrate appointable 
by the legislative department; and the members of the 
judiciary by the executive department. 

The language of Virginia is still more pointed on this 
subject. H er cOriStiTiilion declares, "that the legislative, 
executive, and judiciary departments shall be separate 
and distinct; so that nei ther exercise the powers properly 
belonging tO the other; nor shall any person exercise the 
powers of more than one of them at the same time, except 
that tbe justices of county cou1ts shall be eligible to 
either H ouse of Assembly." Yet we find not only this 
express exception, with respect to the members of the 
inferior courts, but that the chief magistrate, with h is 
executive council, are appointable by the legislature; that 
two members of the latter are triennially displaced at the 
pleasure of the legislature; and that all the principal 
offices, both execULive and judiciary, are filled by the 
same departmen t. T he execu tive pterogative of pardon, 
also, is in one case vested in the legislative department. 

The constitu tion of North Carolina, which declares 
" that the legislative, executive, and supreme jud icial 
powers of government ought to be forever separate and 
distinct from each other," refers, at the same ume, to the 
legislative department, the appointment not only of the 
executive ch ic£, but all the principal officers within both 
that and the judkiary department. 

In South Carolina, the constitution makes the executive 
magistracy elegible by the legislative department. I t gi\'es 
to the latter, also, the appointment of the members of the 
judiciary department, includi ng even justices of the 
peace and sheriffs; and Lhe appointment of officers in the 
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From tile New Yorlc Pacltet, Fridoy, Februory I , I788 

T H E FEDERALIST NO. 48 

(M A 0 I SON) 

T o the People of the State of New York: 

IT wAS shown in the last paper that the political apo
thegm there examined does not req uire that the legis
lative, executi ve, and jud iciary departmen ts should be 
wholly unconnected with each other. I shall undertake, 
in the next place, to show that u nless these departments 
be so far connected and blended as to give to each a con
stitutional control over the others, the degree of sepa
ration which the maxim requires, as essential to a free 
government, can never in practice be dul y maintained. 

It is agreed on all sides, that the powers properly be· 
longing to one of the departments ought not to be directly 
and completely administered by either of the other de
partments. I t is equall y evident, that none of them 
ought to possess, directly or indirectly, an overruling in
fl uence O\'er the others, in the administration of their 
respecti\'e powers. I t will not be denied, tha~ver is o f 
an encroach in& natuE_e, and that it ough t to beCllectually 
restrained from passing the limits assigned to it. After 
discriminating, therefore, in theory, the several classes 
of power, as they may in their nature be legislat ive, exeOJ
tive, or j udiciary, the next and most d ifficul t task is Lo 
provide :.orne practical security for each, against the in
vasion of the othe~. What this security ought to be, is 
the great _problem to be sol\'ed. 

Will it be sufficient to mark, with precisio n, the bound
aries of the e departments, in the constitution o f the gov
ernment, and to trust to these parchmen t barriers agai nst 
the encroaching spirit o~wer? This is the security which 
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appears to have been principally relied on Ju the <;QJll· 

pilers of most of the American constitutions. But experi
ence assures u~. that the efficacy of the provision has been 
greatly over rated; and that some more adequate ?cCence 
is indispensably necessary for the more fee-ble, agamst the 
more powerful, members of the government. The lcz!.t_ 
lative de_panment is eveiJ•where extending the si)here of 
its aCLivity, and drawing all power into its impetuous 
vortex. 

The founders of our republics have so much meri t for 
the wisdom which they have displayed, that no task can 
be!ess pleasing than that of pointing out the erTors into 
which they have (allen. A respect for truili, however, 
obliges us to remark, that they seem never (or a moment 
to have turned their eyes from the danger to liberty from 
the overgrown and all-grasping prerogative of an heredi· 
tary magistrate, supported and fonified by an heredi tary 
branch o£ the legislative authority. They seem never to 
have recollected the danger from legislative usurpatio(ls, 
which, by assembling all power in the same hands, must 
lead to the same tyranny as is threatened by executi\'e 
usurpations. 

I n a government where numerous and extensive pre· 
rogatives arc placed in the hands of an hereditary mon
arch, the executive department is very justly regarded as 
the source of danger, and watched with all the jealousy 
which a zeal for liberty ought to inspire. I n a democracy, 
where a multitude of people exercise in person the legis
lative functions, and are continually exposed, by their 
incapacity for regular deliberation and concerted meas
ures; ro-me ambitious intrigues of their executive magis
trates, tyranny may well be apprehended, on some favor· 
able ewgency, to start up in the same quarter. But in 
a ~resentativc republic, where the executive magistraq_ 
is carefully limited, both in the extent and the duration 
Q.(its..power; and where the legislative power is exercised 
by an assembly, which is inspired, by a supposed influence 
over the people, with an intrepid confidence in its own 
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strength; which is sufficiently numerous to !eel all the 
passions .which actuate a multitude, yet not so numerous 
as to be wcapablc o( pursuing Lhe objects of its passions, 
by means which reason prescribes; it is against the enter
pri~ing ambition o~ tl~is department that the people ought 
tO ~~dulge all therr Jealousy and exhaust all their pre
cauuons. 
!he legislative department derives a superiority in our 

governments from other circumstances. J ts constitutional 
powers being at once more extensive, and less susceptible 
of precise limits, it can, with the greater facility, mask, 
under complicated and indirect measures, the encroach
ments which it makes on the coordinate departments. It 
is not unfrequently a question of real nicety in legislative 
bodies, whether the operation of a particular measure 
will, or will not, extend beyond the legislative sphere. On 
tl1e other side, the executive power being restrained 
within a narrower compass, and being more simple in its 
nature, and the judiciary being described by landmarks 
still less uncertain,_E!2i_~s oLJ.!.surpation by either of 
t11ese departments would immediately betray and defeat 
themselves. Nor is this all: as the legislative department 
alone has access tO the pockets of the people, and has in 
some constitutions full discretion, and in all a prevailing 
influence, over the pecuniary rewards of those who fill the 
other departments, a d~ndence is thus created in the 
latter, which gives stilt greater facility to encroachments 
of the former. 

I have appealed to our own experience for the truth of 
what I advance on this subject. ·were it necessary to verify 
this experience by particular proofs, they might be multi· 
plied without end. I might find a witness in every citizen 
who has shared in, or been attentive to, tl1e course of 
public administr:uions. I might collect vouchers in 
abundance from the records and archives of every State 
in the Union. But as a more concise, and at the same time 
equally satisfactory, evidence, I will refer to the example 
of two States, attested by two unexceptionable authorities .. 
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The first example is that of Virginia, a State which, as 
we have seen, has exptessly <fcclared lnils constitu tion, 
that the thtee great depattments ought not to be inter
mixed. The authority in support of it is J!.~erson, I 
who, besides his other advantages for remarking the oper
ation of the government, was himself the chief magistrate 
of it. In order to convey fully the ideas with which his ex
perience had impressed him on this subject, it wi lt be 
necessary to quote a passage of some length from hjs very 
tnterestjng "Notes on the State of Virginia," p. ' 95· "AU 
LhC powers or go,·ernmcnt, legislative, executi\C, and ju
Jiciary, result to the legislative bod)'. The conccmrating 
lhcse in the same hands, is precisely the definition o£ 
despotic govern men l. It wi 11 be no aile" i:uion, that these 
powers will be exercised by a plurality of hands, and not 
by a single one. One hundred and seventy-three dcsl)Ots 
would surely be as OJ?presm•e as one. Let those who doubt 

Tt, turn their eyes on t11c rcpuulic of_ Venice. As liule will 
it avail us, that they arc chosen by ourselves. An electi~ 
cl~spotism was not the gove1 nmem we fought Tor; but one 
which should not only be founded on free principles, but 
m which the powers of governmem should be so divided 
and balanced among several bodies of magistraC). as that 
no one cou ld transcend their legal limitS, without being 
effectually checked and rc~trained by the others. For this 
reason, that convention which passed the ordinance of 
government, laid its foundation on this basis, that ·the 
legislative, executive, and judiciary departments should 
be separate a nd distinct, so that no person shou ld exer
cise the powers of more than one o( them at the same 
time. But no barrier was /JrOvidecl between these several 
powers. The juuidary and the cxccuti,·e membcts were 
Ten aependent on the leg-islative for their subsistence in 
office, and some or tl1em for their continuance in it. If, 
therefore. the legislature assumes executive and judiciary 
powers, no opposition is likely to be made; nor, if made, 
can be efiectual; because in that case they may pm tl1eir 
proceedings into tl1c form o£ acts of Assembly, which will 
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render them obligatory on the other branches. They have 
accordingly, in many instances, decid~d rights which 
should have been left to judiciary controv~rsy, and the 
dir~ction ofth~ ~xecutiv~, during th~ who/~ tim~ ofth~ir 
session, is becoming habitual and familiar." 

The other tate which I shall take for an example i!. 
Pennsylvania; and the other authotity, the Council of 
'Vensors, wnich assembled in the years 1783 and 1784. A 
part of the duty of this body, as marked out by the consti· 
tution, was "to inquire whether t.be constitution had been 
ereserved inviolate.in every part; and whether the legis
lative and executive branches of government had per
formed their duty as guardians of the people, or as· 
sumed to themselves, or exercised, other or greater powers 
than tl1ey are entitled to by the constitution." In the exe
cution of this trust, the counci l were necessat ily led to a 
comparison of both the legislative and executive pro
ceedings, with the constitutional powers of these depart
ments; and from the facts enumerated, and to the truth 
of most of which both sides in the counci l subscribed, it 
appears that the constitution had been fl agrantly violated 
by t11e legislature in a variety of important in tances. 

A great num'ber of laws had been passed, violating, 
wit11out any appatem necessity, the wle requiring that 
all bills of a public nature shall be previously primed for 
ilie consideration of the people; although this is one of 
the precau tions chiefly relied on by the constitution 
against improper acts o( tl1e legislature. 

The constitutional trial by jury had been violated, and 
powers assumed which had not been delegated by the 
constitut ion. 

Executive powers had been usurped. 
The salaries of the judges, wh ich the constitution ex

pressly requires to be fixed, had been occasionally varied; 
and cases belonging to the judidary department fre
quently drawn within legislative cognizance and deter
mination. 

Those who wish to see the s~veral paniculars falling 
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1.1nder each of these beads, may consu lt the journals of the 

council, which arc in print. Some of tl1cm, i t will be 

found, may be imputable to peculiar circumsta nces con

nected with the wat; but the gteater part of them may be 

considered as the spontaneous shoots of an ill-constituted 

government. 
It appears, also, that the executive department had not 

been innocent o( frequent b1 caches of the constitution. 

Thet e are three ob ervalions, however, which ought to 

be made on this head: first, a great ptopottion of the in

stances were either immediately produced by the neces

sities of the war, or recommended by Congress or the 

commander-in-chief; secondly, in most of the other in

stances, they conformed either to the declared or the 

known sent.iments of the legislative department; thirdly, 

the execu u ve department of Pennsylvania is distin

guished from that of tl1e other tat(!.) by the number of 

members compo~ing it. In this respect, it has as much 

affinity to a legislative assembly as to :-m executive council. 

And being at once exempt from the restraint of an in

dividual responsibility for the acts of the body, and de

riving confidence from mutual example and joint in flu

ence, unauthoriLed measures would, of course, be more 

freely hazarded, than where the executive dcpa1 tment is 

administered by a si ngle hand, or by a few hands. 

The conclusion which I am wanamed in drawing 

from these ob ervations is, th:u a mere demarcation on 

parchment o£ the constitutional limits of the several de

partments, is not a sufficient gua td against those encroach

ments which lead to a t}rannical concentration of all the 

powers of government in the same hands. Pusuus 
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From the Nnv York Packet, Tuesday, February J, .1788 
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T o the People of the State of New York: 

THE au_thor of lhe "Notes on the State of Virginia,·· 

quoted m the las• paper, has subjoined to that valuable 

work t~e draught of a _constitution, which had been pre

pared m order to be latd before a convention expected to 

be called in 1783, by the legislature, for the establishment 

of a con~titution for that commonwealth. The plan, like 

ev~ry thmg from the ~ame pen, marks a turn of thinking, 

ongmal, comprehenstve, and accurate; and is the more 

worthy of attention as it equally d isplays a fervent at

t~chment to republican govet nment and an enlightened 

v1ew o£ the dangerous propensities against which it ought 

to be guarded. One of the precautions which he proposes. 

a?d on which he appears ultimately to rely as a palla

dlUm to the weaker departments of power against the in

vasions o f the stronger, is perhaps altogetller his own, and 

as it immediately relates to the subject of our present 

inqui ry, ought not to be overlooked. 
His proposition is, "that whenever any two of the three 

branches of government shall concur in opinion, each by 

tfi'e voices of two thirds of their whole number, that a 

convention is necessary Cor altering the constiLULion, or 

corrt>cting breaches of it, a com·ention shall be called for 

the purpose." 
As the people are the only legitimate fountain of 

_E£WCr, and it is from them thattnc constitutional charter, 

under wh ich the several branches of government hold 

their power, is derived, it seems strictly consonant to the 

r~ublican theory, to recur to the same original author-
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ity, not only whenever it may be necessary to enlarge, 
dimi n ish, or new-model the powers of the government, 
but also whenever any one o( the departments may com
mit encroachments on the chartered authorilics. o ( the 
others. The several departments being perfectly coordi
nate by the terms of their common commission, none of 
them, i t is evident, can pretend to an exclusive or supe
rior right of settling the boundaries between their respec
tive powers; and how arc the encroachments o f the 
stronger to be prevented, or the wrongs of the weaker to 
be redressed, without an appeal to the people themselves, 
who, as the grantors of the commissioq, can alone declare 
its u ue meaning, and enforce its observance? 

T here is certainly great force in this reasoning, and it 
must be allowed to prove that/a constitutional road to the 
decision o( the people ought to be marked out and kept 
open, for certain great and ex traordinary occa.sions. But 
there appear to be insuperable bbiections;_aga inst the 
p roposed recurrence to the people, as a provision in all 
cases (or keepi ng the several departments of power 
withi n their constitutional limits. 

In the first place, the provision does not reach the case 
of a combina tion of two of the departments against the 
third. If the legislative authority, which possesses so many 
means of operat ing on the motives of the other depart
men ts, should be able to gain to its interest either of the 
others, or even one third o( its members, the remaining 
departmen t could derive no advantage from its remedial 
provision. I do not dwell, however, on th is objection, be
cause it may be thought to be rather against the mod ifi
cation of the principle, than against the principle itself. 

In the next place, it may be considered as an objection 
inherem in the principle, that as every appeal to the 
people would carry an implication of some defect in the 
government, fre'elent appeals would, in a great measure, 
deprive the government of that veneration wh ich time 
bel.tO\\!S. on_every thing, and without wh ich perhaps the 
wisest and freest governments would not possess the 

s tJBJECT-CONT J NUED 329 
requisite stability. H it be true that all governmen~ ~est 
()riOpinTon, it is no le's true that the strength of optmon 
in each individual, and its practical influence on his con
duct, depend much on the number \V.hich he supposes to 
)lave entertained the same opinion. The reason of man, 1 
like man l1im.,cH, is timid and cautious when left alone, 
and acquires fit mncss and confidence in proportion to 
the number with which it is associated. When the ex
amples which fottify opi nion arc ancient us well as 
1111merous, they ::11e known to have a double effect. I n a 
nation o£ philosopher~. this consideration ought to be 
disregaulcd. A reverence for the laws would be sufficiently 
inculcated by the voice of an enlightened 1 cason. But a 
nation of phi lo~ophers is as little to be expected as the 
philosophical ra~c of kings wishe~l for by Plato. And ~n 
every other nauon, the most rauonal government wtll 
not find it a superfluous advantage to have the prejudices 
of the community on its side. 

The danger of d istu rbing tl1~ publ i~ tran.quilli~y by in
teresting too strongly the public pass10ns, ts a sull mo~e 
serious objection against a frequent rclercncc of consti. 
rutional questions to the decision of the whole society 
• otwithstanding the success which has attended the re
,;sions of our established forms of government, and which 
docs so much honor to the virtue and intelligence o[ the 
people of America, it must be confessed that the experi· 
ments arc of too ticklish a nature to be unnecessarily mu l. 
tiplied. We arc to recollect ~at~~ the existing co.nstitu. 
tions were fot mcd in the m•dst of a danger wluch re
pressed the passions most u nfriend ly to order and con
cord; of an enthusiastic confidence of the people in their 
patriotic leaders, which stifled the ordinary diversity of 
opinions on great national questions; of a uni\Crsal ardor 
Cor new and opposite forms, produced by a universal 
resentment and indignation against the anciem govern· 
mem; and whilst no spirit of pany connected with tht 
changes to he made, or the abuses to be reformed, could 
mingle i t~ leaven in the operation. T he futu re situa tions 

/ 
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;n which we must expect to be usually placed, do not 
present any equivalem security against the danger which 
is apprehended. 

But the greatest objecuon of all is, that the decisions 
which would probably tesult from such appeals would 
not answer .r.he purpose of maintaining Lhe constitutional 
equilibrium o( the government. \.Ye have seen that the 
tendency of republican governments is to an aggrandize
ment of the legislative at the expense of the other de
partments. The appeals to the _ee~le, therefore, would 
usually be IDaae by the executive and judiciary depart
ments. But whether made by one side or the other, wouhJ 
each side enjoy equal advantages on the trial? Let us view 
their different situations. The members of the executive 
and judiciaq...dcpanmems arc few in number, and can 
oe personally known to a small part only of the people. 
The latter, by the mode of their appointment, as well as 
by the nature and permanency of it, are too far removtd 
from the people to share much in their prepossessions. 
l;he former are generall y the objects of jealousy, and 
their administration is always liable to be d iscolored and 
rendered unpopular. The members of the legi lativc de
partment, on the other hand, arc numerous. They are dis
tributed and dwell among the people at large. Their con
nections of blood, of friendship, and of acquaintance em
brace a great proportion of the mo t influential part of 
the society. T he nature o£ their public trust implies a 
personal influence among the people, and that they are 
more immediately the confidentia l guardians of the 
rights and liberties of the people. With these advantages, 
it can hardly be supposed that the adverse party would 
have an equal chance for a favorable issue. 

But the !.eg:islative pany would not only be able tc. 
plead their cause most successfully with the people. T hey 
would probably be constilllted themsclve the jud~. 
The same influence which had gained them an election 
into the legislature, would gain them a seat in the con
vemion. If this should not be the case with all, it would 
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probably be the ca~e with many and pretty_ certainly wi~h -It 
those leading characters, on whom every thmg depends m 
such bodies. The convemion, in short, would be com-
posed chiefly of men who had been, who actually were, ,... ... ~. 
or who expected to be, members of the department whose 
conduct was arraigned. They would conse~uently be 
parties to the very guestion to be decided by l'hem. 
- -n migiH, ""however, sometimes happen, that appeals 
would be made under circumstances less adverse _tO the 
executive and judiciary depanments. The usurpauons o f 
the legislature might be so flagrant and so sudden, as to 
.admit of no specious col01ing. A suong party among 
themselves might take side with the other branches.;.. T_he 
~xecutive power might be in the hands o[ a yecuhar 
1avorite of the people. In ,uch a posture o( thm~, ~e 
public decision might be lP.ss swayed_by_prepossesslOns m 
favor of the legislative party. But sull 1t could never be 
expected to turn o n the true me:its of the_ ~uestion. __ It 
would inevitabl y be conuected wtth the sptrtt o( pre_ex
isung parties, or of parties springing out of t~e. que~uon 
i tself. I t wou ld be connec\ed with persons of dtsttngutshed 
character and extensive influence in the community. It 
would be pronounced by the very men who. had been 
.agents in, or opponem.s of, the measures to whtch the d~ 
cision would relate. T he passions, therefore, not the 
reason, of the public would sit in judgment. But it is the 
reason, alone, o£ the public, that ought to control and 
regulate the government. The passions ought to be con· 
trolled and regulated by the government. . . 

We found in the last paper, that mere declarauons m 
we written constitution are not sufficient to restrain the 
several departments within their legal rights. I t appears 
in this, that occasional appeals to the people would be 
neither a proper nor an effectual pro_vision for that pur
pose. How far the provisions o( a dt[erent nature con· 
tained in the plan above quoted might~ adequate, I do 
not examine. Some o£ them are unquestionably founded 

I 
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on sound political principals, and all of them are framed 
with singular ingenuity and precision. Punuus 

Frorn tilt' Nt'w >'ork Pnclut, Tut'Jdoy, February ,, 1781 

THE FEDERALIST NO. 50 

(11 A M I I. T 0 N 0 R MAD I S 0 N) 

T o the People of the State of New York: 
IT MAY be comended, perhaps, that instead of occasional 
appeals to the people, which arc liable to the objections 
urged against.them{periodiral appealjare the proper and 
adequate means of preventing and correcting infractions 
of the Co11stitution. 

It will be attended to, that in the examination of these 
expedients, 1 confine myself to their aptitude for en
forcing the Constitution, by keeping the several depart
mems of powct within their due bounds, without particu
larly considet ing them as ptovisions for altering the 
Constitution itself. In the first view,_!EECals to the _people 
at fixed periods a war to be nearly as i ne1~6Ie as appeals 
on particular occasions as the}' emerge. If the pet·iods be 
separated b)' short intervals, the measures to be reviewed 
and rectified will ha\e been of recent date, and will be 
connected with all the circumstances which tend Lo vitiate 
and pervet t the result of occasional revisions. If the 
periods be distant from each other, the same remark will 
be applicable 10 all recem measures; and in proportion 
as t.he remoteness of the others may favor a dispassionate 
review of them, this advantage is inseparable ftom incon
veniences which seem to coumerbalance it. In the first 
place, a distant prospect of public censure would be a 
very feeble restraint on power from those excesses to 
which it might be urged by the force of present motives. 

&£V l S I NC T H E CONSTITUTION 

Is it to be imagined that a legislative assembly, consist ing 
of a hundred or two hundred members, eagetly bent on 
some favorite object, and breaking through the restraints 
of the Constitution in pursuit of it, would be arrested in 
their career, by considerations drawn from a censorial 
revision of their conduct at the future distance of ten, 
fifteen, or twenty years? In the next place, the abuses 
would often have completed their mischievous effects 
before the remedial provision would be applied. And in 
the last place, where this might not be the case, they 
would be of long standing, would have taken deep root, 
and would not easily be extirpated. 

The scheme of revising the constitution, in order to 
correct recent breaches of it, as well as for other purposes, 
has been jlCtually tried in one of the States. One of the 
obj~c~ o( the Council of Censors }'lhich met in Pennsyl
vama m •783 and 1784, was, as we have seen, to inquire, 
"whether the constitution had been violated, and whether 
the legislative and executive departments had encroached 
on each other." This i~ortant and novel experiment in 
politics merits, in several points of view, very panicula1 
attention. In some of them it may, perhaps, as a single ex
periment, made under circumstances somewhat peculiar, 
be thought to be not absolutely conclusive. But as applied 
to the case under consideration, it involves some facts, 
which I venture to remark, as a complete and satisfactory 
illustration of the reasoning which I have employed. 

First. It appears, from the names of the gentlemen who 
composed tbe council, that some, at least, of its most active 
and leadin~embers had also been aCLive and leadi ng 
characters m the parues which pree>.isted in the State. 

Suo1laly. It appears_ that the same active and leading 
members of the counol had been active and influcmial 
members of the legislative and executi,·e branchc~, within 
the period t0"6ereviewed; and even patrons or opponents 
of the very measures to be thus brought to the test of t.he 
constitution. Two of the members had been vice-presi
dents of the State, and several others members of the ex-
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<cutive council, within the seven preceding years. One of 
them had been speaker, and a number of others clistin
guished members, of the legislative assembly within the 
same period. 

Thirdly. Every page of their proceedings witnesses the 
effect of all these circumstances on the temper of their de
l iberations. T hroughout the continuance of the council, 
i~wa~ split into two fixed and violent parties. The fact is 
acknowledged and lamented by themselves. Had this not 
been the case, the face of their proceedings exhibits a 
proof equally sati fac.tory. In all questions, however un
important in themselves, or unconnected with each other, 
the same names stand invariably contrasted on the op
posite columns. Every unbiased observer may infer, 
without danger of mistake, and at the same time without 
meaning to reOect on either party, or any individuals of 

X either party, that, unfortunately, .i!f!ssjon, not reason, 

( 

must have presided over their decisions. '.Y!!en men exer
cise their reason coolly and freely on a variety of distinct 

../ I questions, they inevitably fall into different opinions on 
""\ some of them. \\'hen they are governed by a common pas

sion, their opinions, if they are so to be called, will be 
the same. 

Fourthly. It is at least problematical, whether the deci
sions of this body do not, in several instances, miscon
strue the limits preset ibed for the legislative and executi\'e 
departments, in tcad of reducing and limiting them 
within their constitutional places. 

Fifthly. I have never understood that the decisions of 
the council on constitutional questions, whether rightly 
or erroneously formed, have had any effect in varying the 
p ractice founded on legislative constructions. It even 
appear . if I mistake not, than in one instance the con
temporary legislature denied the constructions of the 
council, and actually prevailed in the contest. 

T his censorial body, therefore, proves at the same time. 
by its researches, the existence of the disease, and by its 
"'xamolP. rlle inefficacy of the remPrlv. 

O N A J U S T p A 1l T I T I 0 N 0 F P 0 W E R • ~35 
This conclusion cannot be invalidated by allegtng that 

the State in which the e-xperiment ~vas made was. at that 
· · and had been for a long ume before, vtolently crtsts, f 1 · be heated and distracted by the rage o party. s •t to 

resumed, that at any future sept~nnial epoch the same 
~tate will be free [tom parties? Is 1t to be pr~sumed ~hat 
any other State, at the same or any other g1ven penod, 
will be exempt from them? Such an event ou~ht. to be 
neither presumed nor desir.ed; beca~se an exuncuon of 
parties necessarily implies etther a umversal. alarm for the 
public safety, or an absolute extinction o_£ hbcrty. 

Were the precaution taken o( excludmg from the _as
semblies elected by the people, to revise the precedmg 
administration of the government, all persons w~o ~hould 
have been concerned with the government '~nhm the 

iven period, the difficulties would not be obvtated. T he 
fmponan t task would probablr devolve on men, ~ho, 
with inferior capacities. would 1n other respects be httle 
better qualified. Although they might not have been per
sonally concerned in the administration, and ther~fore 

ot immediately agents in the measures to be examm~d, 
~ey would probably have been involved in the parues 
connected with these measures, and have been elected 

PUBLIUS u nder their auspices. 

From the New York Packet, Friday, February 8, 1788 
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To the People of the State of New York: 
To WHAT expedient, then, shall we fina_ll_y resort, fo.r 
maintaining in practice the necessar~ paruuo_n of_pQwer 
among the ieveral departments, as latd down sn the Con· 
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!ltitution? The only answer that can be given is, tha t 
all these exte1 ior provisions are found to be inadequat~ 
the defect must be supplied, by so contriving the interio; 
su ucture of the govetnment as that its several constitu. 
ent ~arts may, by their mutual relations, be the means of 
kec~1ng each other in theif proper places. Without pre
sum1~g to u~dertake a full development of this impor. 
tam 1dea, I wdl haLard a few general observations, wh ich 
may perhaps place it in a clearer light, and enable us to 
form a more conect judgment of the principles and struc
ture of the government planned by the convention. 

. I ~ order LO_lay a due foundation for that separate and 
d1s~nct exerc•se. of the di~erent powers of government, 
wh1ch. to a ce•ta m exten~ 1s admitted on all hands to be 
essenual to the preservauon of liberty, it is evident that 
each department should have a will of its own; and conse
quently should be so constituted that the members of 
ea<;h should have as Jiulc agency as possible in the ap
p_o•nt~ent of the members of lhe others. Were this prin
ctple_ngorously adhered to, it would require that all the 
~p~o~ntmen ts _for t~e supreme executive, legislative, and 
JUdtctal y mag1strac1es should be drawn from the same 
~ountain of auLI~ori~y, the people, through channels hav. 
tng no communtcauon whatever with one another. Per
haps such a pia~ of co~structing the several departments 
wou.ld be less d tfficult 111 practice than it may in contem
P!a.uon appear. orne difficulties, however, and some ad
dllt?n?l expense would attend the execution of it. o rne 
devtauons, thercf?re,_ from the principle must be admit
ted. _In the_ co~sutulton of the judiciary department in 
paruc~ la~, 1t m1ght be inexpedient to insist rigorously on 
the p~mc1ple: first, because~culiar. qualificati~ns being 
essenua1 m the members, the pnmary constderation 
ought to be to select that mode of choice which oest 
secures these qualifications; secondly, because the perma
nent tenure by which the appointments are h eld in that 
department, must soon destroy all sense of dependence 
on the authority conferring them. 

r.A 
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It is equally evident, that the memben o( each depart· 

rnent should be as little dependem as possible on those 
of the others, for the emoluments annexed to their offices. 
We1e the executi\'e magistrate, or the judges, not inde· 
pendent of the legislature in Litis particular, their indc· 
pendence in eve1 y oL11er would be merely nominaL 

But the g1cat security against a gradual concentration 
of the se,eral powers in the same department, con<;ists in 
giving to those who administer each depanment the nee· 
essa1y constitutional means and personal motives to rc· 
sist encroachments of the others. The provision f01 de· 
fence must in this, as in all other cases, be made com
mensurate to the danger of auack. Ambition must be 
made to countcracL ambition. The imcre t of "the man 
must be connected with the constitutional rights o( the 
place. It may be a reflection on human naLUre, that such 
devices shou ld be necessary to control the abuses of gov
ernment. But what is government itself, but the greatest 
of all reflections on human nalllre? If men were angels, 
no government would be necessary. If angels were to 
gove1 n men, ne ither external nor internal controls on gov
ernment would be necessary. In framing _a_government 
which is to be administered by men over men, the gJ eat 
difficulty lies in this: you must first enable th~overnmen t 

to controlthe~~;.oed; and in the next place oblige it to 
control itself. A dependence on the people is, no doubt, 
the primal y control on the government; but experience 
has taught mank.ind the necessity of auxiliary precautions. 

This policy of supplying, by opposite and ri\'al inter· 
ests, the defect of better moti ves, might be traced through 
the whole ~)Stem of human affairs, pri\'ate as well as 
public. We sec it particularly displa)ed in all the sub
ordinate distributions of power, where the constant aim 
is to divide and arrange the se.\'eral offices in such a 
manner a~ that each mar be a check. on the other-that 
the private intcre~.t of every individual may be :ueminel 
~ver the public rights. T hese invemions of prudence can-

.J 
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not be less requisite in the distribution of lhe supreme 
powers of the State. 

But it is not possible to give to each department an 
equal power of self-defence. In republican government, 
the legislative autho1 ilj' necessarily predominates. The 
remedy for this inconveniency is to divide the legislature 
into different branches; and to render them, by different 
modes of election and different principles of action, aa 
little connected with each other as the nature of their 
common func-tions and their common dependence on the 
~ociety will admit. ll may even be necessary to guard 
against dangerous encroachments by still further pre
cautions. As the weight of the legislative authority re
qu ires that it should be thus divided, the weakness of the 
executive may require, on the other hand, that it should 
be fortified. An absolute new.tive on the legislature ap
pears, at first view, to be the natural defence with which 
the executive magistrate should be armed. But perhaps it 
would be neither altogether safe nor alone sufficient. On 
ordinary occasions it might not be exerted with t.he req
uisite firmness, and on ex traordina1 y occasions it might 
be perfidiously abused. May not this defect of an abso
lu.tc ne~ativc be supplied by some qualified connection 
between this weaker department and the weaker branch 
of the stmngcr department, by which the Iauer may be 
led to support the constitutional rights of the former, 
without being too much detached from the rights of its 
own department? 

l( the principles on wnich these observations are 
fou nded be just, as I persuade my elf they are, and they 
be applied as a criterion to the several State consti tutions, 
and to tl1c federal Constitution, it will be found that if 
the laner docs not perfectly correspond with them, the 
former are infinitely less able to bear such a te~l. 

There arc, moreo,er, two considerations particularly 
applicable to the federal system of America, which place 
that system in a very interesting point of view. 

First. In a single republic, all the power surrendered b!,_ - -

o .'l A JUST PARTITION OF POWER. SS9 

~2£!e is submiucd to the administration o~ single 
_government; and the usurpati~ns are_ ~arded agamst by 
a (ljvision of the government mto disunct and separate 

departments. Int¢.e compound r;,pubi.!J of America, the 
power surrendered by the people 1s first divided between 
two distinct governments, and then the portion allotted 
to each subdivided among distinct and se..earate d<;part
roents. H ence_: doj!!>lc security alises to the tights of the 
people. The different governmems will control each 
other, at the same time that each will be controlled by 

)tself. 
Second. It i~eat im_portance in a republic not only 

to guard the soctety against the oppression of its rulers, 
out to guard one part of the society against the injustice 
of the other...E!!:!,; Different interests necessarily exist in 
different classes of citizens. If a majority be united by a 
common interest, the rights of the minority will be inse-
cure. There arc but two methods of providing against this 
evil: the one by creatii1g a will in the community inde
p<:ndeot of the majority-that is, of the society itself; the 
oilier, of comprehending in the society so many separate 
descriptions of citizens as will render an unjust combina
tion ofa majority of the whole very improbable, if not 
impracticable. The fir t method prevails in all govern· 
ments pos essing an hereditary or self-appointed author· 
it)'. This, at best, is but a precarious security; because a 

p~er independent of ~he society ~ay as w_ell espouse the 
unJust views orthe maJOr, a~ the n ghtful 1 ntcre~ts of the 
minor party, and may poss1bly be turned agamst both 
parties. The second method wi ll be exemplified in lhe 
federal republic of the United States. Whilst all authority 
in it will be derived from and dependent on the society, 
the societ~ itsclLwill be broken into so many parts, in
terests and classes of citizens, that the rights of individ· 
uals, or of the minority, will be in little danger from in
terested combinations of the majority. In a free govern
ment the security for civil rights must be the same as that 
for religious rights. I t consists in the one case in the mul-

1/ 
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t~licity of interests, and in the other in the multiplitity 
of ~ccts. The de_grce of security in both cases w~ll de_pcn_g 
on the number of interests and sects; and th•s may be 
presumed to depend on the extent of country and num
ber of people comprehended under the same go-.ernment. 
This view of the subject must particularly recommend a 
proper federal system to all the sincere and considerate 
friends of republican government, since it shows that in 
exact proportion as the tetrilOry of the Union may be 
formed into more circumscribed Confederacies, or St<nes, 
oppressive combinations of a majority will be facilitated; 
the best secw·ity, under the republican forms, for the 
rights of every class of citilens, will be diminished; and 
consequently the stabi lity and independence of some 
member of the government, the only other security, must 
be proportionally increased. Just.ic..e.is...th(!J!lld a! govcrlk. 
ment. It is the end of civil society. It ever has been and.. 
ever will be ,eursued until it be obtainecl, or until liberty.. 
be lost in the llursuit. I n a society under the forms o£ 
which the stronger faction can readily unite and oppress 
the weaker, anarchy may as truly be said to reign as in a 
state of nawre, where the weaker. individual is not se
cured against the violence of the Mronger; and as, in the 
latter state, even the stronger individuals are prompted, 
by the uncenaimy of their condition, to submit to a gov
ernment which may protect the weak as well as them
selves; so, in the former state, will the more powerful fac
tions or pa1ties be gradually induced, by a like motive, to 
wish for a government which will protect all parties, the 
weaker as well as the more powerful. It can be liule 
doubted that if the State of Rhode Island was separated 
from the Confederacr and left to itseU, the insecurity of 
rights under the popular £01 m of gove1 nment. within 
such nan·ow limits would be displayed by such reiterated 
oppressions of factious majorities that some_power alto
gether independent of the people would soon be called 
for by the v.:>ice of the very factions whose misrule. had 
proved tht> necessity of iL In the extended repubhc o£ 

·f}U: HOUSE OF REPRESENTAT I VES !4I 

the United States, and among the great variety of inter
ests, parties, and sects wf1ich it embraces, a coalition ora 

'Jii'ijoritl o( iliC\vhole society could seldom take p)a<;e on any other ,.erinciples than those oljusli.ceand..~c general 
ffiod; whilst there being thus less danger to a mmor from 
the will of a major party, there must b~_less_p.rete,xt, a~so, 
to p rovide for the security of the former, by 1ntroducmg 
into the government a will not dependent on the lauer, 
or in other words, a will independent of the society itself. 
It,is no less certain than it is important, notwitllStanding 
the contrary opinions which have been entertained, that 
the larger the societ);', provided it lie within a practical 
Sp!lere, the more d uly capable it will be of self-govern
ment. And happily for the republican cause, the prac· 
ueable sphere may be carried tO a very great extent, b~ a 
judicious modification and mixture of the federal pnn-
ciple. PUBLIUS 

From the New York Packet, Friday, February 8, I788 
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T o the People of the State of New York: 
FROM the more general inquiries pursued in the four hut 
papers, I pa s on to a more particular examination of the 
several parts of th~overnment. I shall begin with the 
House o[ Ke_£resentative$. 
-The first view to be taken of this part of the govern
ment relates to the qualifications of the e lecto• s and the 
elected. 

Those of the former are to be the same with those of 
the electOrs of the most numerous branch of the State 
legislature. The definition of the right of suffrage i1 
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':ry justly regarded as a _fundamental article o f repub

ltcan government. It was mcumbent on the convention. 

t~cr:~orc, to define and establish this right in t11e Con

s~tuuon. To have left it open for the occasional r egula. 

uon of _the Cong:ress, would have been improper for the 
rea_son J_ust ~enuoned. To have submiued it to the legis

lauve dtscreuon of the States, would. h_ave been improper 

for the same reason; and for the addtttOnal reason that it 

would have rendered too dependent on the State govern. 

ments that branch of the federal govemment which 

ought to be dependent on the people alone. To have re. 

duced the different qualifications in the different States 

to ~me uniform rule, would probably have been as dis

s~usfacLOry to some of ~e States as it would have been 

dtfficult. to the convenuon. The provision made by the 

c~nv~nuoz~ app~ars, therefore, to be the best that lay 

wtthm thetr opuon. lL must be satisfactory to every State 

~ecause it is ~onformable to the standard already eHa~ 
ltshc?, or whzch may be established, by the tate itself. 

It wdl be safe to the United States, because, being fixed 

by the State constitutions, it is not alterable by the State 

governmen~, and it c~nnot be feared that tlle people of 

the States wtll alter thzs part of their constitutions in such 

a manner as to abridge tlle 1 ights secured to them by the 

federal Constitution. 
The g_ualifications of the elected, being less carefully 

and properly ~ell ned by tlle State constitutions, and being 

at the same ttme more susceptible of uniformity, have 

been. very properly co~ idered and regulated by the con

venuon. A represemauve of tlle United States must be of 

the. a_ge of twenty·fi~e years; must have been l>even }Cars 

a Citizen of the Unned States; must, at the time of his 

election, _be an inhabitant of the State he is to represen t; 

and, dunng the time of his service, must be in no office 

u nder the United States. Under these reasonable lim ita

tions, the do~r of tllis part of the federal government is 

open _to ment of every description, whether native or 

adopuve, whether you ng or old, and wi thout regard to 

,-HE HOUSE OF R EPRESENTAT I VES !4.5 

poverty ?r wealth, or to any particular profession or reli

gious faJtll. 
The te1 m for which the representatives a1e to be 

elecLCd falls under a second view which may be taken of 

this branch. In order to decide on the propriety of this 

article, cwo questions must be considered: first, whether 

~nnial elec.t.ion.s will, in tllis case, be safe; secondly, 

whether they be necess:u y or useful. 
First. A it is essemial to liberty thac the government 

in general should have a common interest with the 

people, so it is particularly essential that the branch of it 

ander consideration should have an immediate depend

ence on, and an intimate sympathy with, the people. 

Frequent elections are unquestionably the only pol icy 

by which this dependence and S}mpathy can be effectually 

secured. But what particular degree of frequency may be 

absolutely necessary Cor the put pose, does not appear to be 

susceptible of any precise calculation, and must depend 

on a variety of circumstances with which it may be con-

nected. Let us cons.!!.lt c..xperience, the guide that ought .,; 

always lQ bcJollo,~ed whenever it pan be found. 

The scl1eme ofU reoresemal.ian! as a su bsti tu te for a 

.!!!!:elin_g_of the dlire~s in person, being at most but 

very .,imgerfectly known to ancient polity, it is in more 

modern times onlYlJlil we a1eto expect instructive ex

amples. And even here, in order to avoid a research too 

vague and diffusive, it will be proper to confine ourselves 

to the few examples which are best known, and which 

bear the greatest analogy to our particular case. The first 

to which tllis character ought to be applied, is the H ou5e 

of Commons in Great Britain. The history of this branch 

Ofthe English~stitution0lnterior to the dale of~a 
Charta, is too obscure to yield instruction. The very ex

istence of it has been made a question among political 

antiquaries. The earliest records of subsequent date 

prove that parl iaments were to sit only every year; not 

that tl1ey were to be elected every year. And even these 

annual sessions were left so much at the discretion o{ the 
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pcmlence of t.he represematives on t.he people consisted in 
the right o( lhe Iauer to suppl y occasional vacancies, by 
the election of new members, and in t.he chance of some 
event 't\ohich might produce a general new eleCLion. The 
ability also of the Irish parliament to maintain the r ights 
of their constituents, so far as the d isposition might exist, 
was extremely shackled by the control of the crown ove1 
the subjects o( their delibcraLion. or late, these shackles, 
if I mistake not, have been broken; and octennial parlia· 
ments have besides been established. \Vhat effect may be 
produced by this partial reform, must be left to further 
experience. The example of I reland, from this view of it, 
can t.hrow but liule light on the subject. As far as we can 
draw any conclusion from it, it must be that if the people 
of that country have been able under all these disad\'an
tages to retain any liberty whatever, t.he advantage of 
biennial elections would secure to them every degree of 
Jibe• ty, which might depend on a due connection be· 
tween their represematives and themselves. 

Let us bring our inquiries nearer home. The example 
...Qf these States, when British colonies, claims parucu1ltr 
auention, at the same time that it is so well known as 
to requi1e liule to be said on it. The principle of rep•e
sentation, in one branch of the legislature at least, was 
established in all of them. But the periods of election 
were different. They varied from one to seven years. 
Have we any reason tO infer, from the spirit and conduct 
of the 1 epresentatives of the people, prior to t.he Revol u
tion, that biennial elections would have been dangerous 
to the public liberties? The spirit which everywhere dis
played itself at t.he commencement of the struggle, and 
which vanqu ished the obstacles to independence, is the 
best of p10ofs that a sufficiem portion of liberty had been 
evcr)\vhe1e enjoyed tO inspire both a seme of its wonh 
and a zeal for its proper enlargement. This remark holds 
good, as well with regard to the lhen colonies whose elec· 
Lions were least frequent, as to those whose elections were 
most frequent. Virginia was t.he colony which stood first 
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in resisting the parliamentary usurpations of Great Brit. 
ain; it was the first also in espousing, by public au, the 
resolution of independence. In Virginia, nevellheless, if 
I have not been misinformed, elections under the former 
government were septennial. This particular example is 
brought into view, not as a proof of any peculiar merit, 
Cor the priority in those instances was probably accidental: 
and still less of any advantage in septennial elections, for 
when compared with a greater frequency they arc inad
missible; but merely as a proof, and I conceive it to be a 
very substantial proof, that the liberties of the people can 
be in no danger from bien11ial elections. 

The conclusion resulting !rom these examples will be 
not a little strengthened by recollecting three circum. 
stances. The first is, that the federal legislature will 
possess a part only of that supreme legislative authority 
which is vested completely in the British Parliament; and 
which, with a few exceptions, was exercised by the colo
nial assemblies and the Irish legislature. It is a received 
and well-founded maxim, that where no other circum
stances affect tfi"e case, the greater the .£Q_w~r is, the shorter 

-!>.,!;!ght tQ. be irs duration;. and, converse!,y, the smalleJ.:....lJlc. 
/ power, the more safely may its duration be protracted. In 

the second place, it has, on anotl1er occasion, been shown 
that the federallegislatu1e will not only be rcsuained by 
its dependence on the people, as other legislative bodies 
are, but that it will be, moreover, watched and controlled 
by tlle several colla teral legislatures, which other legisla
tive bodies are not. And in the third place, no compari
son can be made between the means that will be pos
sessed by the more permanent branches of the federa l 
government for seducing, if they should be disposed to 
seduce, tlle House of Representatives !rom their duty to 
the people, and the means of influence over the popular 
branch possessed by the other branches of the government 
above cited. \\' ith less power, therefore, to abuse, the 
federal representatives can be less tempted on one side, 
and will be doubly watched on tl1e other. Puauus 
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From the New York Paclcet, Tuesday, February n, 1781 

THE FEDERALIST NO. 53 

(HA MIL T 0 N 0 R M A 0 IS 0 N} 

T o the People of the State of New YorJt: 
I sHALL here, perhaps, be reminded of a current observa
tion, "that where annual elections end, tyranny begi~s." 
If it be true, as has often been remarked, that saymgs 
,.,hich become proverbial are generally founded in reason, 
it is not less true, that when once established, they are 
often applied to cases to which the reason of them does 
not extend. I need not look for a proof beyond the case 
before us. What is the reason on which this proverbial 
observation is founded? No man will subject himself to 
the ridicu le of pretending that any natural connect~on 
subsists between the sun or tl1e seasons, and the penod 
within which human virtue can bear the temptaoons of 
.EQwcr. Happily for mankind, liberty is not, in this re
spect, confined to any single point of time; but lies witll_in 
extreme , which afford sufficient latitude for all the vana
tions which may be requ ired by tl1e various situations and 
circumstances of civi l society. The election of magistrates 
might be, if it were found expedient, as in some instances 
it actually has been, daily, weekly, or monthly, as well as 
annual; and if circumstances may require a deviation 
from the rule on one side, why not also on the other 
side? Turning our attention to the periods established 
among ourselves, for the election of the most numerous 
branches of the State legislatures, we find them by no 
means coinciding any more in this instance, than in the 
elections of other civil magistrates. In Connecticut and 
Rhode Island, the periods are half-yearly. In the otller 
States, South Carolina excepted, they are annual. In 
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South Carolina they ate biennial-as is propo~ed in the 
federal govct nment. I lere is a di!Ierenc~, as four to on~, 
between the longest and shortest penods; and yet at 
would be not easy to show, that Connecticut or R hode 
Island i' better go,etned, or enjO)S a greater share of ra. 
tiona! Jibetty, than 'outh Carolina; or that either the 
one or the other of these tates is distinguished in these 
re:.pcct~. and b) these causes, from the States whose elec
tions ate diffetent from both. 

In ~earching for the grounds of this doctri ne, I ca n 
discovet but one, and that is wholly inapplicable to our 
case. The im_EOrtant distinc~io~ so well ~nderstood in 
America, between a COnsutuu on estabhshed by the 
people and unalterable by the government, and a l a'!_ 
establiS11ed by the government and alterable by the gov
ernment, seems to have been little understood and 1e5s 
observed in an y other counu--y. v\lherever the supreme 
power or legislation h as residesJ. has been supposea to 
reside also a iull power to change the form of the govern. 
ment. Even in Great Britain, where the principles of 
political and civil liberty have been most di~cus~ed, ~ n~ 
whete we hear most o f the rights of the Consutuuon, Hts 

maintained that the authority of the Parliament is u an. 
scendem and uncontrollable, as ,ffiGvith regatd to the 
C:onstitution, as the ordinary objects o f legislative pro
vision. 1 hey have accordingly, in several instances, ac· 
tuall) changed, by lcgislati'e acts, some of the m~st 
fundamental articles of the government. They have m 
paHicu lar, on e'cral occasions: changed the_ period of 
election: and, on the last occasron, not only mtroduced 
~eptennial in place of triennial eleCLions, but by the same 
act, continued LllCm!>ehcs in place four )Cars beyond the 
1e r m Cot which they were elected by the people. An auen· 
tion to these dangerous practices has produced a very 
natural alarm in the votar ics of free ~vernment, o£ 
whiC'h frequency of elections is thcCCifner·ston~ and h as 
led them LO seck. for some security to liberty, against the 
danger to which it is exposed. Where no Constitution, 
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paramo~nt to the government, either existed or could 
be obtarncd, no constitutional security, similar to that 
established in the United States, was to be attempted. 
Some other security, therefore, was to be sought for; and 
,l'bat better security would the case admit, than that of 
sclecLing_and appealing to some simple and familiar por
tion of _ume, as a st.andard for measuring the danger of 
innovauons, for fixrng the national sentime nt, and for 
unit.ir~g the patriotic. exertions? The most si mple a nd 
{amrllar poruon of ttme, applicable to the subject, was 
that of a )Car; and hence the doctrine has bee n inculcated 
by a laudable zeal, to erect some barrier against the 
gradua l innovations of an unlimited government, that 
the advance towards tyranny was to be calculated by the 
dista.nce of departure from the fixed point of annual 
elccu~ns . But what necessity can there be of applying this 
expedrem to a .A2.vernment limited, as the federal gov
ernment will be, by tl1e authority of a paramount Consti
tution? O r who will pretend that the libe rties of the 
people of America will not be mot·e secure under biennial 
elections, unaherably fixed by such a Constitution, than 
those of any other nation would be, where elections were 
annual, or even more frequent, but subject to aherations 
by the o rdinary power of the government? 

The second question stated is, wheth er bienn ial clec
ti~ns be n_eces~ary or useful. .The proprie ty of answering 
thrs questron rn the affirmauve will appear from ,e,·eral 
very obvious considerations. 

No man can be a competent legislator who docs not 
add ~o an upright intention and a sound judgment a 
~er tarn ~egree of knowledge of the subjects on which he 
rs to legiSlate .. A pan of this knowledge may be acquited 
by mea~s of. mformation which lie within the compa~ 
of men Ill pnvat~ as well as public stations. Another pan 
can onl y be ~ttarn~d, or at Je.ast thoroughly attained, by 
act~al ;xpene.nce rn the. stauon which requir es the u~e 
of ll. 1 he perrod of servrce, ought, Lherefore, in all such 
cases, to bear some proportion to the exteOL of practical 
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knowledge requisite to the due performance of the service,. 
The period of legislative service established in most o1 
the States for the more numerous branch is, as we 
seen, one year. The question then may be put into thia 
simple fot m: docs the period of two years bear no greater 
proportion to the knowledge requisite for federal legis)a. 
uon than one year does to the knowledge requisite for 
State legislation? The very statement of the que:.tion, iq, 
t.nis form, suggests the answer that ought to be giYen to it. 

In a single State, the requisite knowledge relates to the 
existing laws, which are uniform throughout the State, 
and with which all the citiLcns are more or less conver. 
sant; and to the general affairs of the State, which lie 
within a !>mall compass, arc not very diversified, and oc;. 
cupy much of the attention and conversation of every 
class of people. The great theatre of the United States 
present!> a 'cry different scene. The laws are so far from 
being uniform, that they vary in every State; whilst the 
public affairs of the Union arc spread throughout a very 
extemivc region, and arc extremely diversified by the 
local affairs connected with them, and can with difficulty 
be corrc<.tl) learnt in any other place than in the central 
councils, to which a knowledge of them will be brought 
by the representatives of every part of the empire. Yet 

_§Orne knowledge of the affair~ and even of the laws, of all 
the taLes, ouglit to be possessed by the members I rom 
each of the States. How can foreign trade be properly 
regulated by uniform law<;, without some acquaintance 
with the commerce, the ports, the usages, and the regula
tions of the different States? How can the trade benveen 
the different States be duly regulated without some 
knowledge of their relative situations in these and other 
respects? How can taxes be judiciously imposed and e£~ 
fectually collected, if they be not accommodated to the 
different laws and local circumstances relating to thee ob
jects in the different States? How can uniform regula
tions for the militia be duly provided, without a .,,·,.,.,,. .... -
knowledge of many internal circumstances by which 
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5 
ces are distinguished from each other? These are the 

t~ncipal objects of federal legislation, and suggest most 
P£ n "bly the extensive information which the representa· ore' . . b. "11 uves ought to acquire. T he ot~er( mten_or o )tlects w1d 
require a proportional degree of rn ormauon w1 1 regar 
tO them. . . . 

It is true that all these difficulues wrl_l, by degreC:S• be 
very much diminished. The most labouous task wrll be 
the proper inauguration of the government and tht: 

·meval formation of a federal code. I mprovements on 
r;~ first draughts will every year become bo~h easier and 
fewer. Past transactions of the government will be a ready 
and accurate source of information to newdmembersb !he 
affairs of the Union will become more an_ . more o JeClS 
of curiosity and conversation among the cruzens a~ large. 
And the increased intercourse _among t~ose of d1fferent 
States will contribute not a latle ~o d1_1Iuse a _mutual 
knowledge of their affairs, as t?is agarn wrll contnbute to 
a general assimilation of the1r ma_nners and laws. B~t 
with all these abatements, the busrness o~ federal legis
lation must continue so far to exceed, both m novelty and 
difficulty, the legislative business of a. single State, as to 
·ustify the longer period of service assrgned to those who J • 
are to transact tt. . 

A branch of knowledge which belongs to the acqu rro
ments of a federal repr,esentative, and which has n_ot been 
mentioned, is that of foreign affairs/1n regu~aung ~ur 
own commerce, he ougnt to be not d'nly acquamted ~vrth 
the trealies between the United States and other nauons, 
but also with the commercial policy and laws of other 
nations. H e ought not to be alto~e~her ignorant ?£ the 
law of nations; for that, as far as rt rs a proper obJeCt o£ 
municipal legislation, is submiued to the federa~ go~
emment. And al though the H ouse of Representauv~s rs 
not immediately to participate in foreign negot_iauons 
and arrangements, yet from the n~cessary connecuon _be
tween the several branches of publrc affarrs, those parucu
lar branches will frequently deserve attention in tl1e 
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appoinunent of taxes will probably be as little contested · 
though the rule itself, in lhis case, is by no means founded 
on the same principle. In the former case, the rule is un. 
derslOod to refer to the personal rights of the people, with 
which it has a natural and uniYersal connection. In the 
Iauer, it has reference to the proportion of wealth, of 
which it is in no case a precise measure, and in ordinary 
cases a very unfit one. But notwithstanding the imperfec
t ion of the rule as applied to the relative wealth and con. 
tributions of the States, it is evidently the least objection. 
able among the practicable rules, and had too recently 
<>btained the general sanction of America, not to have 
found a ready preference with the convention. 

All this is admiued, it will perhaps be said; but 9oesjt 
follow, from an admission of numbers fo1· the measure of 
representation, or of slaves combined with free citizens 
as a ratio of taxation, that slaves ought to be included in 
the numerical rule of representation? Slaves arc con
siOcreoas_property, not as persons. They ought. therefore 
to be comprehended in estimates of taxauon which are 
founoed on propcrty, and to be excluded Irom..xeprescn
tation which is regulated by a census of persons. T his is 
the objection, as I understand it, stated in its full force. 
I shall be equally candid in stating th_!: reasoning which 
may be offered on the opposite side. 

"We subscribe tOllie doctrlne,n might.Jllle...oi..our South· 
ern brethren observe, "that representation relates more 
immediately to persons, and taxation more immediately 
to property, and we join in the application of this dis
ti nction to the case of our slaves. But '!!_e must deny the 
fact, that slaves are considered merely as propertx, and 
in no respect whatever as persons. The rrue state of the 
case is, that they partake of both these qualities~ being 
considered by-our laws, in some respects, as persons, and 
in other respect, as property. In being compelled to labor, 
not for himself. but for a master; in being vendible by 
one master to another master; and in being subject at all 
'imes to be restrained in h is liberty and chastised in his 
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body, by the capricious will of another,-the slave.may 
appear to be degraded [rom the human rank, and classed 
with those irrational animals which fall under the legal 
denomimllion of property. In being £rotected, on the 
other hand, in his life and in h1s 11mbs, against the vio
lence of all others, even the master of his labor and his 
liberty; and in being punishable him~el£ for all v~olence 
committed against others,-the slave 1s no less e\ 1dcntly 
regarded by the law as a memoer or the society, not as a 
part of the irrational creat ion; as a moral person~ no_t as 
a mere article of property. 1.,he federal Consmut10n, 
therefore, decides with great propriety on the case of our 
slaves, when it views them in the mixed character of per
sons and of property. T his is in fac t their true character. 
I t is the character bestOwed on them by the laws under 
which they live; and it will not be denied, that these art! 
the proper criterion; because it is only unde: the pr~text 
that lhe laws have transformed the negroes tnto subJeCts 
of property, that a pla~e !s disp~tted them !n the computa· 
tion of numbers; and 1t 1s admnted, that tf the laws were 
to restore the rights which have been taken away, the 
negroes could no longer be _refus~d an equal share of rep
resentation wi th the other tnhabnants. 

"This question may be placed in another light. I t is 
agreed on all sides, that numbers are the best scale of 
wealth and taxation, as they are the only proper scale of 
representation. \Vould the conve~tion have been im
partial or consistem, if they had reJected the slaves {r~ 
the list of inhabitants, when the shares of rcpresentauon 
were to be calculated, and inserted them on the lists when 
the tariff of contributions was to be adjusted? Could it 
be reasonably expected, that ~he outhe_rn tate~ would 
concur in a system, which constdered lhetr slaves 111 some 
degree as men, when bu~dens were t~ be imposed, bu r 
refused to consider them 111 the same ltght, when advan 
tages were to be conferred? Might not some surprise also 
be expressed, that those who reproach the Southern States 
with the barbarous policy of considering as property a 
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pan of their human brethren, should themselves contend 
that tlle government to which all the States arc to ~ 
panics, ought to consider this unfoltunatc 1 ace more com. 
pJetely in the unnatural light of propel ty, than the very 
Jaws of which they complain? 

"It may be tcplied, pe1 haps, that slaves are not in. 
eluded in the e:.timate of representatives in any o( the 
States possessing them. They neither vote themselves nor 
increase the votes of their masters. Upon what principle, 
then, ought they to be taken into the federal estimate of 
representation? I n rejecting them altogether, the Consti
tution would, in this re~pect, have followed the very laws 
whic.h have been appealed to as the proper guide. 

"This objection is repelled by a single observation. It 
is a fundamental principle of the proposed Constitu tion, 
that as the aggregate number of representati,·es a11otted 
to the several tates is to be dete1 mined by a federal rule, 
founded on the aggregate number o-f inhabitants, so the 
right of choosing this allotted number in each State is to 
be exercised by such palL of the inhabitants as the State 
itself may designate . ...Ihc. qualifications on which the 
right o£ suffrage depend are n!)t, pe1haps, the same in any 
two tatcs.Jn some of the States the difference is very ma
terial. I n..every State, a certain proportion of inhabitants 
arc deprived of this right by the constitution o[ the tate, 
who wiiJ be included in the census by which the federal 
Constitution apportions the reprc cntatives. J n this point 
of ,·icw the outhern States might reto-n the complaint, 
by insisting that the principle laid down by the conven
tion required that no regard shou ld be had to the J>Olicy 
of particular tates towards their own inhabitanLS; and 
consequently that the sJa,es, as inhabitant , should have 
been admiued into the census according to their fu ll 
number, in W;.e manner with other inhabitants, who. by 
the policr of other States, are not admitted to all the 
rights of citizens. A rigorous adhctence, howe,er, to this 
principle, is waived by those who would be gai ners by it. 
All that they ask is that equal moderation be shown on 
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th~ ~~er side. Let the case of the slaves be con idercd. 
as~~ Js m uuth, ~culiar one. Let the com.e.romising ex· 
pcdtent of the ~~Lion be mutually adopted, which 
regardS them as mhabJLants, but as deba ed by servitude 
5clow the equar le\cl or free inhabitants; which regards 
the slave as di,·ested of two fifths of the man. 

"After all, may not another ground be taken on which 
this article of the Constitution will admit of a still more 
ready defence? " 'e have hithet to proceeded on the idea 
that rcpre~emation related to persons only, and not at all 
to proper~. But is it ajust idea? C9vemment is insti· 
tuted~ess for protecuon of the property, than of the 
persons, of individuals. The one as well as the other 
therefore, may. be considered as represcmcd by those who 
~re c.har~cd wJLh the government. Upon t11is principle it 
ts, that m. sc,·eral of the States, and paniculatly in the 
State of 1\ew York •. one branch of the government is in 
tcnd~d more :spectally to be the guardian of property, 
an~ ts. accord~ngly elected by that part of the society 
wh1ch 1s most Interested in this object of government. 1" 

t?c federal Constitution, this policy does not prevail. The 
nghts of property are commiued into t11c same hand'l 
with tl1eyersonal right . Some auemion ought, therefore, 
to.~~ pa•d to property in the choice of those hands. 

.J·or another reason, the votes allowed in the federa l 
legt~lat~re to the people of each State, ought to bear some 
proportton to the comparati,·c wealth of the States. States 
have not, like individuals, an influence over each other 
arising from superior advantages of fortune. I£ the Ja\1: 
allo~vs an opulent citi1en but a single vote in the choice 
of IllS ~eprcsentati,:e, t11e respect and con equencc which 
he. denves from h1s fortunate situation very frequently 
gllldc the ~ot.es of others to the objects of his choice; and 
through thts ~~perceptible channel the 1 ights of propenv 
ar~ conveyed t ~to the public rcprc entation. A late po;_ 
se:;scs no such 1~1Ruencc ove: oLher States. It is not prob
~ble that the nc!1est ta~e 111 Lhe Confederacy will ever 
mfluence the cho1ce of a smgle representative in any other 
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State. Nor will the representatives of the larger and richer 
States possess any other advantage in the federal legisla. 
ture, O\Cr the 1cpre entatives of other States, than what 
may result (rom their superio1· number alone. As far, 
therefore, as their superior weahh and weight may justly 
eotitle them to any advamage, it ought to be secured to 
them by a superior share of representation. The new Con
stitution is, in this respect, materially different (rom the 
existing Confederation, as well as from that of the U nited 
Netherlands, and other similar confederacies. In each of 
the Iauer, the efficacy of the federal resolutions depends 
on the subsequent and voluntary resolutions of the states 
composing the union. H ence the states, though possessing 
an equal vote in the public councils, have an unequal in
fluence, corresponding with the unequal importance of 
these subsequent and voluntary resolULions. Under the 
proposed Constitution, the federal acts will take effect 
without the necessary intervention of the individual 
States. They will depend merely on the majority of votes 
in the federal legislature, and consequeml y each vote, 
whether proceeding from a large or smaller State, or a 
St:ne more or less wealthy or powerful, will have an equal 
weight and efficacy: in the same manner as the votes in
dividually given in a State legislature, by the representa
tives o( unequal coumies or other districts, have each a 
precise equality of value and effect; or if there be any dif
ference in the case, it proceeds from the difference in the 
personal character of the individual representative, rather 
than from any regard to the extent of the district from 
which he comes." 

Such is the reasoning which an advocate for the South
em imere ts might employ on this subject; and ahhough 
it may appear to be a liule strained in some points, yet, 
on the whole, L must confess that it fully reconciles me 
to the sca le of rt-presemation which the convention have 
established. 

In one respect, the establishment of a common measure 
for representation and taxation will have a very salutary 
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effect. As the accuracy of the census to be obtained by the 
Congress will necessarily depend, in a considerable de· 
gree, on the dispo~ition, if not on the cooperation, o£ the: 
States, it is of great importance that the tates hould feel 
as little bias as possible, to swell or to reduce the amount 
o£ their numbers. Were their share of 1ep1esentation 
alone to be governed by this rule, they would have an 
interest in e>-aggerating their inhabitants. \\'ere the m le 
to decide their share of taxation alone, a contrary tempLa· 
tion would prevail. By extending the rule to both objecu, 
the States will have opposite interests, which wi ll control 
and balance each other, and produce the requisite im· 
partiality. PunLius 

From the New York Packet, Friday, February I J, 1788 

THE FEDERALIST NO. 55 

(HAM 1 LTO N OR M A OlSON) 

To the People of the State of New York: 

THE. nuiJlbeS?f which the H ouse of R epresentatives is to 
c?ns1st, forms a.nothe: and a very Interesting point o£ 
vtew, under wh1ch thts branch of the federal legislature 
may be contemplated. Scarce any anicle, indeed, in the 
whole Constitution seems to be rendered more worthy o f 
attention, by the weight of character and the apparent 
force of argument with which it has been assailed. The 
charges exhibited against it are, first, that so small a num· 
ber ~f r~presentatives will be an unsafe depositary of the 
pubhc tnterests; secondly, that they will not possess a 
proper knowledge of the local circumstances of their 
numerous constituents; thirdly, that they will be taken 
from that class of citizens which will sympathize least 
with the feelings of the mass of the people, and be m06t 
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likely to aim at a permanent elevation of the few on the 
depression of the man}; fourthly, that defective as the 
number will be in the fit~t instance, it will be mote and 
more di~propottionate, by the increase of the people, 
and the obstacles which will prevent a cotTespondent in. 
oease of the rcptcsentati\es. 

In genet a! it ma} be temarked on this subject, that no 
political problem is less susceptible of a precise solution 
than that wh ich relates to the number most convenient 
fot a representative legislature; nor is there any point on 
which the policy of the !>everal States is more at variance, 
w?ether we compare their legislative assemblies directly 
wnh e~ch other, or consider the proporti?ns which they 
respecuvcly bear to the number of the1r consti tuents. 
Passing over the dilrerence between the smallest and 
largest States, as Delaware, whose most numerous branch 
consist~ of twenty-one representatives, and Massachusetts, 
where •t amounts to between three and four hundred, a 
very considerable dilrerence is observable among States 
nearly equal in population. The number of representa
tives in Pennsylvania is not more tl1an one fifth of that 
in the tate last memioned. New York, whose popula tion 
is to that of South Carolina as six to five, has little more 
than one third of the number of representatives. As great 
a dispat ity prevail between the States of Georgia and 
Dclaw_are or Rhode hland. In Pennsylvania, the reptc
semauvcs do not bear a g1 cater proportion to their con
stituent!> than of one for e\'el"}' four or five thousand. Jn 
Rhode hland, they bear a proportion of at least one for 
evel"}' thousand. And according to the constitution of 
Georgia, the propottion may be carried to one to every 
ten elcctots; and must unavoidably far exceed the pro
portion in an) of the other States. 

Another general remat k to be made is, that the ratio 
between the rcprc entati,es and the people ought not to 
be the same where the Iauer are very numerous as where 
they arc very few. \ Vere the representatives in Virginia 
ro be regulated by the standard in Rhode Island, they 
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would, at this time, amount to between four and five hun· 
drcd; and twenty or thirty years hence, to a thousand. On 
the other hand, the ratio of Pennsyh·ania, if applied to 
the ~tate of Delaware, would reduce the rcpte,cntati\e 
asscmbl) of the Iauer to sc,·en or eight members. i':oth· 
ing can be more fallacious than to found our political 
calculatiom on arithmetical pt inciplcs. Si,ty or se,·enty 
rnen may be more properly trusted with a gi,·cn dehrrec of 
powct than ix or se,·cn. But it does not follow that :,ix 
or sc,cn hundred would be proportionably a beucr de
posit::u y. And if we carry on th_e supposition to six or 
seven thousand, the whole reasomng ought to be tcvcrscd. 
The truth is, that in all cases a certain number at least 
seems to be necessary to ~>ecure the benefits o( ft ce consu l
wtion and discussion, and to guard against too easy a 
combination for improper purposes; as, on the other 
hand, the number ought at most to be kept within a CCI · 

tain limit, in orcle1· to avoid the confusion and intcmpcr· 
ance o{ a muhitudc. In all very numerous a<~semblics, of 
whatever character composed, passion never fails to wrest 
the sceptre from reason. !Jad every Athenian citi7en been 
a Socrates, every Athenian assembly would still have been 
a mob. 

It is necessary also to recollect here the observations 
which wete applied to the case of biennial elections. For 
the same reason that the limited powers of the Congress, 
and the control of the State legislatures, justif) less fre
quent election than the public safety might otherwise 1 e
quire, the members of Congress need be less numerou~ 
than if ther possessed the whole power of legi~l:uion, and 
were under no other than the ordinal"}' restraints of 
other legi,Iative bodies. 

"'ith the~c general ideas in our minds. let us weigh the 
objections which have been stated against the number o( 
members proposed for the H ouse of Representatives. It 
is said, in the first place, that so small a number cannot be 
safely trusted wid1 so much power. 

The number of which this branch o( the legislature is 
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to consist, at the outset of the government, will be sixty. 
five. Within three years a census is to be taken, when the 
nu mber may be augmented .to one for ever~ thirty. thou. 
sand inhabitants; and withm every success1ve penod of 
ten years the census is to be renewed, and au.~en~ations 
may continue to be made under the abo~e hm.ttauon. It 
will not be thought an extravagant conJecture. that the 
first census will, at the rate of one for every th1rty thou
sand, raise the number of representatives to at lea.st one 
hundced. Estimating the negroes in the proporuon of 
three fifths, it can scarcely be doubted that the popula
tion of the United States will by that time, if it docs not 
already, amount to three millions. At the expiration .of 
twenty-five years, according to the computed rate o£ m
crease, the number of representatives will amou nt to two 
hundred; and of fifty years, tO four hundred. Thi~is a 
n umber which, I presume, will put an end to alf f~rs 
arising from the smallness of tl1e body. I tak~ fo~ granted 
here what I shall, in answering the fourth objecuon, here
after show, that the number of representatives wil~ be 
augmented from time to time in the ma~':1er prov1ded 
by the Constitution. On a contrary suppo~lliO~, I ~hould 
admit the objection to have very great we1ght 1ndeed. 

The true question to be decided then is, whet~1cr the 
smallness of the number, as a temporary regulauon, be 
dangerous to the public libe1 ty? \Vhether sixty-five mem
bers for a few yea1s, and a hundred or two hund1cd for a 
few more, be a safe depositary for a limited and well
guarded power of legislaLing for tl~e United tates?.I must 
own that I could not give a negauve answer ~o th1s 9-ues
tion without first obliterating eve1 y impressiOn wh1ch I 
hav~ recei,·ed with regard to the present genius of the 
people of America, the. sp~rit whic_h actua~es the State 
legislatures, and the pnnc1ples wh1ch are mco.rporated 
with the political character of every class of ou~ens .. I 
am unable to conceive that the _e_eoplc of Amcnca, m 
their present temper, or under any circumstances which 
can speedily happen, will choose, and every second year 
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repeat the choice of, sixty-fi,e or a hundred men who 
would be disposed tO form and pursue a scheme o{ 
tyranny or treachery. I am unable to conceive t~at the 
State legislatures, which must feel so many mou,es to 
watch, and which possess so many means of counterac~· 
ing, the federal legislature, would fail .either to. det~Ct 01 
to defeat a conspiracy of the latter agamst the hberucs of 
their common constituems. I am equally unable to con· 
ceivc that there arc at this time, or can be in any short 
time, in the United States, any sixty-five or a hundr_ed 
men capable of recommending themselves to the cho1ce 
of the people at large, who would either desire or dare, 
within the shon space of two years, to betray the solemn 
trust committed to them. What change of circumstances, 
time, and a fuller population of our country may pro
duce, requires a prophetic spirit to declare, which makes 
no ..Part of my pretensions. But judging from the circum
stances now before us, and from the probable state of 
them within a moderate period of time, I must pronounce 
that the liberties of America cannot be unsafe in the num
ber of hands proposed by the federal Constitution. 

From what quarter can the danger proceed? Are we 
afraid of foreign gold? If foreign gold could so easily cor
rupt ou·r federal rulers and enable them to ensna1 e and 
betray their constituents, how has it hapr_cned that we 
are at this time a free and independent nauon? Tbe con
gress which conducted us thro.ugh the Revol~ti<»} was a 
less numerous body than the1r successors w1ll be; they 
were not chosen by, nor responsible to, their fellow-citi· 
zens at-rnTge; thougn appointed from )Car to year, and re
callable at pleasure, they were generally continued for 
three years, and, prior to the ratification of .the federal 
articles, for a still longer term. They held the1r consulta· 
tions always under the veil of secrecy; they had the sole 
transaction of our affairs with foreign nations; through 
the whole course of the war they had the fate of their 
country more in their hands than it is to be h?ped will 
ever be the case with our fu ture representauves; and 
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from the greatness of the prile at stake, and the eagerne~s 
of the patty whid1 lost it, it may well be supposed tha t 
the usc of other means than force would not have been 
scrupled. Yet '\ e know by happy experience that the p ub
lic_ trust was not bella)ed; nor has the purity of our pub
lic counci ls in this pat ticu lar ever suffered, e,·en from the 
whispclS of calu mny. 

Is the danger apprehended from the other branches of 
the federal go,et nment? But where are the means to be 
found by the Pt esidcnt, or the Senate, or both? T heir 
emoluments of office, it is to be presumed, will no t, a nd 
without a pt evious con uption of the H ouse of R epresen
tati ves cannot, mote than suffice for very diiTetent pul 
poses; their pt i vatc fonunes, as they must all be A met i
can ci titcns, cannot possibly be sources of danger. T he 
only means, then, which they can possess, will be in the 
dispensation of appointments. Is it here that suspicion 
rests her charge? Sometimes we are told that this fu nd of 
corruption is to be exhausted by the President in ~>ub
duing the virtue of the Senate. Now, the fidelity of the 
other H ouse is to be the victim. The improbability of 
such a met cenary and pet fidious combination o( the sev
eral mcmbet s of govet nment, standing on as different 
foundations as 1cpublican principles will well admit, a nd 
at the same time accountable to the society over wh ich 
they arc placed, ought alone to quiet this apprehension. 
But, fortunately, the Constitution has provided a still fut· 
ther safeguard. The members of the Congre s ate ren
detcc l ineligible to any civil offices that may be ctcated, 
or of which the emoluments may be increased, during the 
term of their election. No offices therefore can be dealt 
out to the existing membe~ but such as may become 
vacam by ordinary casualties: and to suppose that these 
would be sufficient to purchase the guardians of the peo
ple, selected by the people themselves, is to renounce 
every rule by which events ought to be calculated, and to 
su bstitute an indiscriminate and unbounded jealousy, 
with which all reasoning must be vai n. The sincere ft iends 
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v1 li~cny, :'·ho give themselves up to the extravagancies 
of tlus passton, are not aware of the injury they do their 
ow? cause.~ there is ~ec of depravity ju manlillld 
whtch requtres a certain degree of circumspection and 
distrust, so there aJe other qualities in human nature 
which justify a certain portion of esteem and confidence. :,. 4..f 
Republican government presupposes the existence of 
these qualities in a higher degree than any other form. 
\'Vet_e the pictures which have been drawn by the politi-
c.'ll JCalousy of some among us faithful likenesses of the 
human dlaracter, the inference would be, that there is 
not suffici.en( virtu~ among men lor self-govern ment; and ~.3Ji 
that nothmg less than the dlains of despotism can rc~>tra in 
them from destroying and devouring one another. 

P U ULJUS 

From the New York Packet, Tuesday, February 19, 1788 

T H E FEDERALIST NO. s6 

( 11 AM I L T 0 N 0 R M A 0 I S 0 N) 

To the People of the State of New York: 

THE SECO TD charge against the H ouse of R epresenta· 
lives i , that it will be too small to possess a due know). 
edge of the interests of its constituents. 

As this objection evidently proceeds from a com pat ison 
of the proposed ~umber of representatives with the gteat 
extent of the United States, the number of their inhabi
~ants, .and the diversity.of their interests, without taking 
mto vtew at the same ume the circumstance:. which will 
disti nguish the Congress from other legislative bodies, 
the best answer that can be given to it will be a brief ex
planation of these peculiarities. 

It is a sound and importan t principle that the represen-
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tative ought to be acquainted with the interests and cir
cumstances of his constiLUents. But this principle can ex
tend no further than to those circumstances and inter
ests to which the authority and care of the representative 
relate. An ignorance of a variety of minute and panicular 
objects, which do not lie within the compass of legisla
tion, is consistent with every attribute necessary to a due 
performance of the legislative trust. In determini ng the 
extent of information required in the exercise of a par
ticular authority, recourse then must be had to the ob
jects within the purview of that authority. 

What are to be th_e objecl.U>f federal legislation? Those 
which are of roost importance, and which seem most to 
require local knowledge, are commerce, taxation, and the 
militia. 

A proper regu lation of commerce requires much infor
mation, as has been ehewhere remarked; but as fa r as 
this information relates to the laws and local situation of 
each individual State, a very few representatives would 
b e very sufficient vehicles of it to the federal councils. 

Taxation will consist, in a great measure, of d uties 
which will be involved in the regulation of commerce. So 
far the preceding remark is applicable tO this object. As 
far as it may consist of i nternal collections, a more diffu
sive knowledge of the circumstances of the State may be 
necessary. But will not this also be possessed in su(ficient 
degree by a very few intelligent men, diffusively elected 
within the State? Divide the largest State into ten or 
twelve districts, and it will be found that there will be no 
peculiar local interests in either, which will not be within 
the knowledge of the representative of the district. Be
sides this source of information, the laws of the State, 
framed by representatives from every part of it, will be 
almost of themselves a sufficient guide. I n every State 
there have been made, and must continue to be made, 
regulations on this subject which will, i n many cases, 
leave little more to be done by the federal legisla ture, 
than to review the different laws, an d reduce them in one 



I 

368 T H l. F E D E R A L I S T 

possess, and the time that might be necessary for acquir
ing it. This infonnation, so far as it may relate to local 
objects, is rendered necessary and difficult, not by a dif
ference of laws and local circumstances within a single 
State, but of those among different States. Taking each 
State by itself, its laws are the same, and its interests but 
little diversified. A few men, therefore, will possess all the 
knowledge requisite for a proper representation of them. 
Were the imere ts and affairs of each individual State pcr
fecdy simple and uniform, a knowledge of them in one 
pan would involve a knowledge of them in every other, 
and the whole State might be competently represented 
by a single member taken from any part of it. On a com
parison of the differem States together, we find a great 
d issimilarity in their laws, and in many other circum
stances connected with the objects of federal legisla tion, 
with all of which the federal representatives ought to 
ha\ e some acquaintance. Whilst a few representatives, 
therefore, from each State, may bring with them a d ue 
knowledge o£ their own State, every representative wi ll 
have much information to acquire concerning all the 
o ther States. The changes of time, as was (onnerl y re
marked, on the comparative situation of the different 
States, will have an assimilating effect. The effect of ti me 
on the imernaJ affairs of the States, taken singly, will be 
just the comrary. At present some of the tates arc little 
more than a society of husbandmen. Few of them have 
made much progress in those branches of industry which 
gi,·e a variety and complexity to the affairs of a nation. 
These, howe,·er, will in all of them be the fru its of a more 
advanced population; and will require, on the part of 
each State, a Culler representation. The foresight of the 
convention has accordingly taken care that the progress 
of population may be accompanied with a proper in
crease of the rcp1c cmative branch of the government. 

The expel icncc of Great Britain, which presents to 
mankind so many political lessons, both of the monitory 
a nd exemplary kind, and which has been frequently con· 
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sulled in the course of these inquiries, corroborates the 
result o( th~ rcfl:ctions. which we have just made. 1 he 
number of mhabnams 10 the two kingdoms of England 
and Scotland ca~not be stated at less than eight millions. 
The rcprescmall\CS of these eight millions in the House 
of Commons amount £O five hundred and fift)·-cight. Of 
t~tis number, one ninth are elected by three hunched and 
s1xty-£our persons, and one half, by fi,c thou~and '>C\Cil 
hundred and twenty-three persons.• It cannot be l>UJ>

po~ed that the half thus elected, and who do not C\en IC

side among .the people at large, can add anything either 
lO the sccu1ny of the people against the gove1 nment, or 
to the knowledge of their circumstances and interests in 
the legislative councils. On the contrary, it is notol ious, 
that they arc more frequently the representatives and i 11• 

struments of the executive magistr:ue, than the guardian~ 
and ad ~ocates of the ~pular rights. They might the1 c
for~, wuh great propne~y, be considered as something 
mote than .a mere ded.uctiOn from the real rcprcsentativcf 
o_f the nat1on. \Ve. w11l, however, consider them in this 
l~ght alone, and Will not extend the deduction to a con
Sid~rable ~umber of others, ~vho do not 1 esidc among 
thetr constnucnts, are very frumly connected with them 
an? have very liule particular knowledge of their affairs: 
\Vnh all these ~onccssions, two_ hundred and seventy-nine 
persons o~ly w1ll ~ the ~ef?Osnary of the safety, ime1cst, 
and happmess o( e1~ht m1lltons-that is to ay, there will 
be o~c rcprc~enta.tlve only to maintain the 1 ights and 
explam the snuat10n of twenty-eight 1 housand six hun. 
dred ancl seventy constituents, in an assembly exposed to 
the wh~le force of exe.cuti\'e influence, and extending it; 
authonty t.o e"cry ObJect of legislation within a nation 
whose. affatrs are. i~ the highest degree diversified and 
comphcat~d. Yet 1l IS very ccnain, not only that a \::t)u. 
able p~ruon of freedom has been prescn·cd under all 
the'IC Circumstance , but that the defects in the Briti~h 
code ate chargeable, in a very small proportion, on the 
• Burgh'~ "J'olitical Disquisitions:·-PuaLtus 
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ignorance of the legislature concerning the circumstances 
of the people. Allowing to this case the weight which as 

due to it, and comparing it with that of the H ouse of Rep
resentatives as above explained, it seems to give the fu ll
est assurance, that a representative for every thi1·ty thou. 
sand inhabitants will render the Iauer both a safe and 
competent guardian of the interests which will be con-
fided to it. Punuus 

From the New Yorl! Pacl!el, Ttlesday, February I9, I788 

THE FEDERALIST NO. 57 

(HAMIL T 0 N 0 R M A 0 I S 0 N) 

To the People of the State of New York: 

THE THIRD charge against the House of Representa
tives is, that it will be taken from that class of citizens 
which will have least sympathy with lhe mass of the.. peo
p le, and be most likely to aim at an ambitious sacrifice of 
lhe many to the aggrandizement of the few. 

Of all the objections which have been framed against 
the federa l Consti tution, this is perhaps the most extraor
dinary. Whilst the objection i tself is levelled against a 
pretended oli~archy, tb.£_principle of it strikes at the very 
root of republican-government. 

The aim o( every political constitution is, or ought to 
'be,""lirrrto obtain for/nders men who posse s most wisdom 
\o d iscern, and most virtue to pursue, the common good 
of the society; and in the next place, to take the most 
-:riectual precautions for keeping them vinuous whilst 
they conti nue to hold their public trust. The elective 
mode of obtaining rulers is the characteristic policy of 
republican government. The means relied on in this form 
e£ government for preventi ng their degeneracy are numer-

SUPPOSED DANCERS 

ous and various. The most elfectual one, is such a limita
tion o( the term of appointments as will maintain a 
proper tesponsibi lity to the people. 

Let me now ask what circumstance there is in the cor.
stituLion of the H ouse of Rep• esentatives that violates 
the principles of tepublican government, or favors the 
elevation of the few on the 1 uins of the many? Let me 
ask whether every circumstance is not, on the contrary, 
strictly conformable to these plinciples, and scrupu lously 
impartial to the rights and pretensions of every class and 
description of citi7ens? 

·who are to be the electors of the federal representa
tives? Not the rich, more than the poor; not the learned, 
more than the ignorant; not the haughty heirs of dis
tinguished names, more than the humble sons of ob
scurity and unpropitious fortune. The electors are to be 
the great body o£ the people of the United States. They 
are to be the same who exercise the right in eve•)' tate 
of electing the corresponding branch of the legislature of 
the State. 

Who are to be the objects qf popular choice? Every 
citizen wl10se melit may recommend him to the esteem 
and confidence of his country. No qualification of wealth, 
of birth, of religious faith, or of civil profession is per
mitted to feller the judgment or disappoint the inclina
tion of the people. 

If we consider the situation of the men on whom the 
free suffrages of their fellow-citizens may confer the rep
resentative trust, we shall find it involving every security 
which can be devi ed or desired for their fidelity to their 
constituents. 

In the first place, as they will have been distinguished 
by the preference of thei r fcllow-citi7ens, we are to pre
sume that in general they will be somewhat d istinguished 
also by those qualities which entitle them to it, and which 
promise a sincere and scrupulous regard to the nature of 
their engagements. 

I n the second place, they will enter into the public 
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.service under circumstances which cannot fail to produce 
a temporary affection at least to their constiLUents. There 
is in every brea~la scnsibili~ l Q marJ..s or honor. of favot, 
of esteem, and of confidence, whid1, apan from all con
siderations Of Interest, is some pledge for grateful and 
benevolent returns. Ingratitude is a common lOpic of 
declamation against human nature; and it must be con
fessed that instances of it are but too frequent and 
flagrant, both in public and in private life. But the uni
versal and e:-..ueme indignation which it inspires is itself 
a proof of the energy and prevalence of the contrary 
ientimenL 

In the third place, those ties which bind the represen
tative to his constiLUents are strengthened by motives of 
a more selfish naLUre. His pride and vanity auach him to 
a form of go\'et nmcnt which favors hjs pretension and 
gives him a shate in its honors and rustinctions. 'Vhat
ever hopes or projects might be entertained by a few 
aspiting characters, it must generally happen that a great 
proportion of the men deriving their advanccmcm from 
their influence with the people, would ha,·e more to 
hope from a preservation of the favor, than from inno
vations in the government subversive of the authority of 
the people. 

AU these securities, however, would be found very in
sufficient without the restraint of frequent elections. 
Hence, in the fourth place, the llouse of R eptesentatives 
is so constituted as to support in the members an habitual 
recollection of their dependence on the people. Before 
the senliroents impressed on their minds by the mode of 
their elevation can be effaced by the exercise of power, 
they will be compelled to anticipaiR,. the moment when 
their power is to cea e, when their exercise of it is to be 
reviewed, and when they must descend to the level from 
which they were raised; there forever to remain unless a 
faithful discharge of their trust shall have established 
their title to a renewal of it. 

I will add, as a fifth circumSLance in the situation of 
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the House of Rep1 e~cmativcs, restraining them from op
pressive measures, that they can make no law whid1 will 
not ha\C its full operation on themselves and their 
friend , as well as on the great mass of the society. This has 
always been deemed one of the suongest bonds by which 
human policy can connect the t ulcrs and the people to
gether. It creates between them that communion of in
terests and sympathy of sentiments, orwT1ich few gov
ernments nave furnished example ; but without whidl 
every government degenerates into t)ranny. If it be asked, 
what i LO restrain the. H ouse of Rcpresemati\e from 
making legal d iscriminations in favor of themselves and 
a particular class ~f the society? 1 answer: the genius of 
the whole system; the nature of }mt and comtitutional 
raws: :md above all, the vigilant and manly spil it wruch 
actuates the people of America- a spit it which nourishes 
Iiecdom,ai1'0in return is nourished by it. 

If this spi;:,!i..WalJ ever be so far debased as to tolerate 
a law not obligalOry on the legislature, as well as on the 
people, the people will be prcp<ucd to tolerate any thing 
but liberty. 

uch will be the relation between the House of Repre
sentatives and their constituents. Dut), gratitude, imcrest, 
ambition itself, arc the chords by which they will be /' 
bound to fidelity and sympathy with the great mass of 
the people. It js possible that lhcsc may all be insufficient 
to controT the caprice and wi<.kedncss of man. But arc 
they not all that govct nment will admit, and that human 
prudence can devise? Arc they not the genuine and the 
characteristic mean ., by which republican government 
provides for the libct ty and happiness of the people? 
Arc they not the identical means on which e\'et)' tate 
government in the Union relic'> for the auainmem of 
these important ends? \\'hat then arc we to undersLand 
by the objection which this paper has combated? What 
are we tO say to the men who profcs~ Lhc mo't flaming 
:zeal Cor republican government, yet boldly impeach the 
fundamental principle of it; who preLend LO be cham-
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Prom the New Yorlt Pacltd, Friday, February 22, ~788 

T HE FEDERALIST NO. 58 

( H AM 1 LT 0 N 0 R MAD 1 S 0 N) 

To the People of the State of New York: 

Tm! remaining charge against the House of Representa
tives, which I am to examine, is grounded on a supposi
tion that the number of membets will not be augmented 
from timeto time, as the progress of population may de
mand. 

It has been admiued, that this objection, if well sup
potted, would have great weighL The following observa
tions will show that, like most other objections against 
the Constitution, it can only proceed from a partial view 
o£ the subject, or from a jealousy which cliscolors and d is
figure every object which is beheld. 

1. Those who urge the objection seem not to have recol
lected that the federal Constitution will not suffer by a 
com pat ison with the State constitutions, in the secut ity 
provided for a gradual augmentation of the number o£ 
repre:.entatives. The number which is to prevail in the 
first instance is declared to be temporary. Its duration is 
limited to the short term of three years. \Vi thin every suc
cessive term of ten years a census of inhabitants is to be 
repeated. The unequivocal objects o( these regulations 
arc, first, to readjust, from time to time, the apportion
ment of representatives to the number of inhabitants, 
under the single exception that each State shall have one 
repre entative at least; secondly, to augment the number 
of reptesentatives at the same periods, under the sole limi
tation that the whole number hall not exceed one for 
every thit ty thousand inhabitants. If we review the con
stitutions of the several States, we shall find that some of 
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them contain no determinate regulations on this l>ubject, 
that others corrc~pond preuy much on this point'\ ith the 
federal Comtitution, and that the most effectual security 
in any of them is resolvable into a mere directory pro
vision. 

2. As far as experience has taken place on this subject, 
a gradual increase o( representati\es under the State con
stitutions has at least kept pace with that o( the con
stituents, and it appears th;ll the fom1er have been as 
ready tO concur in such measures as the latter have been 
to call for them. 

3· There is a peculiarity in the federal Constitu tion 
whicl1 insure!> a watchful attention in a majority both of 
the people and of their representati\es to a constitutional 
augmentation of the Iauer. The peculiarity lies in this, 
that one branch of the legislature is a representation QI 
citizens, the other of the States: in the former, conse
qu-ently, the larger rates will have most weight; in the 
lauer, the advantage will be in favor of the smaller States. 
From this circumstance it may with certainty be inferred 
that the larger tates will be strenuous advocates for in
creasing the number and weight of th:u part o£ the legis
lature in which their influence ptedominates. And it so 
happens that four onl)' of the largest will have a majority 
of the whole votes in the H ouse of Repre!>entativcs. 
Should the representatives or people, therefore, of the 
smaller States oppose at any time a reasonable addition 
o( members, a coalition of a vet)' few States will be su f
ficient to O\Ctl ule the opposition; a coalition which, not
withstanding the rivalship and local prejudice wh ich 
might pre,ent it on ordinary occal>ions, would not fai l to 
take place, when not merely prompted by common in
terest, but j usti lied by cq uit y and the pri nci pies of the 
Conl>titution. 

1 
It may be alleged, perhaps, that the Senat~ would be 

prompted by like motives to an adverse coalition; and as 
their concunence would be indispensable, the just and 
constitutional views of the other branch migbt be de-
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the eloquence and address of the Cew are known to act 
with all their force. I n the ancient republics, where the 
whole body of the JX!Ople as~embled in person, a single 
orator, or an anful state~man, was generally seen to r ule 
with as complete a sway as if a scepue had been placed in 
his ~i ngle hand. On the same principle, the more multi
tudinous a representative assembLy mayTerenae1Cd, the 
more it will partake of the infi1mitics incident to collec
tive meetings of the people. Ignorance will be the dupe 
o( cunning, and passion the slave of sophistry and decla
mation. The people can nc,cr err more than in suppos
ing that by multiplying their representatives beyond a cer
tain limit, they strengthen the barrier against the go,ern
mem o( a few. Experience will forever admon ish them 
that, on the contrary, after secwi1lg a sufficie1lt number 
for the f>urfJOses of safety, of local information, and of 
diffusive sympathy with the whole society, they will 
counteract their own views by every addition to their rep
resentatives. T he countenance of the government may 
become more democra tic, bUL the soul that animates it 
will be more oligarchic. The machine will be enlarged, 
but the fewer, and often the mo1 e secret, will be the 
springs by which its motions are directed. 

As connected with the objection against the number of 
repre entatives, may properly be here noticed, that which 
h as been s~o~ggested against the number made competent 
for legislati\'e business. It has been said that more than a 
majority ought to have been required for a quorum; and 
in particular cases, if not in all, more than a majority o£ 
a quorum for a decision. T hat some advantages might 
h ave resulled from such a precaution, cannot be denied. 
Il might have been an additional )bield to some particu
]ar interests, and another ob~tacle generally to hasty and 
panial measures. But the e con iderations are outweighed 
by the incom·cniences in the opposite scale. In all cases 
where j ustice or the general good mjght require new laws 
to be passed, or active measures to be pursued, the funda
mental principle of free government would be reversed. 
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gross; but it has been censured by those who have ob. 
jected with )<;.)s latitude and greater moderation; and, in 
one instance, it has bccn thought exceptionable by a gen. 
tleman who has declared himself the advocate of every 
other part of the system. 

I am greatly mi~takcn, notwithstanding, if there be 
any article in the whole plan more completely defensible 
than thi . Its propriety rests upon the evidence of this 
pl?in yr?position, that eve.!:J: governmmt ought to con. 
tam m Itself the mrans of rts own preservation. Every 
j ust reasoner will, at first sight, approve an adherence to 
this rule, in the.w<_>rk of the.conv~mion; and will d bap
prove every devrauon from tt wh1ch may not appear to 
have been dictated by the necessity of incorporating into 
the wo1 ~some particular ingredient, with which a 1 igid 
conformay to the rule was incompatible. Even in this 
case, though he may acquiesce in the necessity, yet he 
will •10t cease to regard and to regret a departure from 
so fundamenta l a principle, as a portion of imperfection 
in the system which may prove the seed of future weak
ness, and perhaps anarchy. 

It will not be alleged, that an election Jaw could have 
been framed and insened in the Constitution, which 
would ha'c been always applicable to every probable 
d1ange in the situation of the country; and it will there
fore not be denied, that a discretionary power o,·er elec
tion~ ought to exist somewhere. It will, I presume, be as 
rea?lly c~nceded, that there were only three ways in 
wh1ch th1s power could have been reasonably modified 
~nd dispos.l'd: that ~t must either ha\'e been lodged wholly 
m the nauonal lcgtslature, or wholly in the State legisla
tures, or p1 imarily in the latter and ultimately in the for· 
mer. The last mode has, with reason, been preferred by 
the ~onvcntion. 'I hey ha\'e submitted the regulation o( 
elecuons for the fedc1 al government, in the first instance, 
to the local administrations; which, in ordinary ca es, and 
when no improper views prevail, may be both more con· 
ven icnt and more satisfactory; but they have reserved to 
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the national authority a right. to interpose, whc~ever e~
traordinary circumstances IDJght render that tnterposl-
tion necessary to its safety. . 

Nothing can be more evident, than that. an exdu tve 
wer of regulating elections for the nauonal go' ern

poent in the hands o( tl1e State legislatures, would leave 
m ' · Th the e"istence of the Union emire.ly at thetr m~rcy. ey 
could at any moment annihilate a, b~ ~egle~ung t~ p1o-
"de for tbe choice of persons to adm1mster Its afiaas. ll 

VI • ( 
is to little purpose to say, that a neglect or omiSSIOn ~ 
this ki nd would not be likely to ta~e place. The .consu
tutional possibility of the thing, wl.tho.ut an equtvalent 
for the risk, is an unanswerable obJecuon: Nor .has any 
satisfactory reason been yet assigned. for mcurn.ng that 
risk. The extravagant surmises of a distempered Jeal~my 
can never be dignified wi th that chara.ct~r. If w~ arc 111 a 
humor to presume abuses of power, tt ts as fatr to pre
sume them on the part of the State governx.ne~1ls as on the 
part of the general government. And as 1t IS more c?n· 
sonant to the rules of a just theory, to trust the U mon 
with the care of i ts own existence, than to transfer that 
care to any other hands, i ( abuses of power. ar~ to be 
hazarded on the one side or on the other, tt ts more 
rational to hazard them where the power would naturally 
be placed, than where it would .unnaturally. be placed. 

Suppose an anic~e had been. Introduced mto the Con
stitution, empowen ng the Untted States to regulate the 
elections for the particular tates, would any man have 
hesitated to condemn it, both as an unwarrantable trans
position of power, and as a premeditated eng~ne C?r the 
desu uction of the State go\'ernments? The '10lauon of 
principle, in this case, would ~ave.' equired no comment; 
aod to an unbiased observer, ll w11l not be lc s apparent 
in tile project of subjecting the existence of the national 
government, in a simj!~r resp~ct, ~o the pleasUic of the 
State governments. An Impartial vtew o( the matter can
not fail to result in a conviction, that each, as far as pos· 
sible, ought to depend on itself for i ts own pre~ervation. 
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immediate intctest in th~ faithful and vigilant perfot·m 
ance of the trOst. Punuus 

From the Nro~ York Packet, TueJday, February 26, J788 

THE FEDERAL! T NO. 6o 

(1-1 A Ml LTO N) 

To the People of the State of New York: 

WE HAVE seen, that an unconu·ollable power over tn~ 
elections to the federal government could not, without 
hazard, be committed to the State legblatures. Let us now 
see, what would be the danger on the other side; that is, 
from confiding the ultimate right o( regulating its own 

1 elections'to the U"nion itsclL It is not pretended, that this 
right woUld ever be used for the exclusion of any State 
from its share in the represemation. The interest of all 
would, in this respect at least, be the security of all. But 
it is alleged, that it might be employed in such a manner 
as to promote the election of some fa' 01 i te class of men 
in exclusion of others, by confining the places of election 
to particular districts, and rendering it impracticable to 
the citizens at large to partake in the choice. or all 
chimerical suppositions, this seems to be the most chimeri
cal. On the one hand, no rational calculation of probabili
ties would lead u to imagine that the disposition which 
a conduct so violent and extraordina1 y would imply, 
could ever find its way into the national councils; and on 
the other, it may be concluded with ccnainty, that if so 
improper a spirit should ever gain admiuance into them, 
it would display itself in a form altogether different and 
far more decisiYe. 

The improbability of the attempt may be satisfactorily 
inferred from this single reflection, that it could never be 

I 
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made wilhout causing an immediate revoll of the great 
body of the people, headed and directed bytthe State gov
ernments. I t is not difficult to conceive that this charac
teristic right of freedom may, in certain turbulent and 
factious seasons, be viol~tea, in respect to a particular 
class of citizens, by a victorious and overbearing majority; 
but that so fundamental a privilege, in a country so 
situated and enlightened, should be invaded to the preju
dice of the great mass of the people, by the deliberate 
policy of the government, without occasion ing a popular 
revolution, is altogether inconceivable and incredible. 

In addition to this general reflection, there are con
siderations of a more precise nature, which forbid all ap
prehension o n the subject. The dissimilarity in the in
gredients which will compose the national government, 
and still more in Lhe manner in which they will be 
brought into action in its various branches, must form a 
powerful obstacle to a concert of views in any partial 
scheme of elect~ns. There is sufficient diversity in the 
state of_property, in lhe geni us, manners, and habits of 
ihepeople of the different parts of the Union, to occasion 
a material diversity of disposition in their representatives 
towards the different ranks and conditions in society. And 
though an intimate in tercourse under the same govern
ment will promote a gradual assimilation in some of these 
respects, yet there are causes, as well physical as moral, 
which may, in a greater or less degree, permanently 
nourish different propensities and inclinations in this 
respect. But the circumstance which will be likely to have 
the greatest influencefin the matter, wi 11 be Lhe dissimilar 
modes ot.constituting the several component p::t.rts of the 
government. The H ouse of R epresen tatives being to be 
elected immediately by the people, the Senate by the 
State legislatures, the President by elecrors chosen for that 
purpose by the people, there would be little probability 
of a common interest to cement these different branches 
in a predilection for any particular class of electors. 

As to the Senate, it is impossible that any regulat ion of 
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inference will be, that a conduct tending to give an un
due preference to either is muc.h less to be dteaded frorn 
the former than from the lattet. 

The se,·eral tates rue in vat ious degrees addicted to 

agt iculLure and commerce. In most, if not all of them. 
agticulture is predominant. In a few of them, however, 
commerce nearly divides its empire, and in most of them 
has a considerable 1>hare of influence. In propollion as 
either prevails, it will be com·cyed imo the national rep
resentation; and for the very reason, that this will be an 
emanation from a greater vruiety of intetest~>, and in 
much more various proportions, than are to be found in 
any single State, it will be much less apt to espouse either 
of them with a decided partiality, than the representation 
of any smgle State. 

Jn a country consisting chiefly of the cultivators of 
land, where the t ules of an equal 1 eprcsentation obtain, 
tbe landed interest must, upon the whole, pt epondenue 
in the government. As long as this interest ptevails in 
most of the State legislatures, so long it mmt maintain a 
cone)pondent supctiot ity in the national enatc, which 
will generally be a faithful copy of the maj01 itics of those 
assemblies. It cannot therefore be presumed, that a sac
rifice of the landed to the mercautile class will ever be a 
fav01 itc object of this bt anch of the federal legislature. I n 
applying thus particulatl}' to the Senate a general observa
tion suggested by the situation of the coumry, I am gov
erned by the consioeration, that the credulous votaries of 
State power cannot, upon their own principles, suspect, 
that the State legislatures would be warped ft om their 
duty by any extemal influence. But in reality the same 
situation must ha,·e the same effect, in the primitive com
position at least of the federal Hou~e of Representati,·es: 
an improper bias towards the metca ntile class is as little 
to be cxpecte3 fmm this quarter as from the other. 

Jn ot<ler, pet hap, to gi\e countenance to the objection 
at any tate, it may be asked, is there not danger of an 
. ,pposite bias in the national government, which may dis-

- ------
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pose. it. to e;tdeavot to secut e a monopoly of the federa l 
adm1rustratton to the landed class? As there is little likeli
hood that the suppo ition of sud1 a bias will have any 
~errors for tho!>C who would be immediately injured by 
Jt, a labored amwer to this question will be dispensed 
with. I t will be sufficient to remark, first, that fot the rea
sons.el~ewhere assigned, it is less likely that any decided 
parual tty should prevail in the councils of the Union 
than in those of any of itS membets. Secondly, that there 
would be no temptation to violate the Constitution in 
favor of the landed class, because that class would, in the 
na~ural course of ~hings, enj~y as great a preponderancy 
as HSel£ could des1re. And thll'(lly, that men accustomed 
to investigate the sources of public prospctity upon a 
latge scale, must ~e t<?O well c~n~inced of the utility of 
commetce, to be mclmed to tnfltct upon it so deep a 
wound as would resuh from the entite exclusion of those 
who would best understand its interest from a share in 
the management of them. The importance of commerce 
in ~he view of ;evcnue alone, must effectually guard i~ 
agamst the enmtty of a body which would be continually 
impot.tuned in its favor, by the urgent calls of public 
necesstty. 

I rather consult brevity in discussing the probabil ity 
of a preference founded upon a discrimination between 
the different kinds of industry and property, because, as 
far as I unde.rsta.nd. the. meaning of the ob~ctors, they con
templ.ate ~ d1scnmtnau~n of another kind.1hcy appear to 
have m vtew, as the obJeCts of the preference with whtch 
they endeavor to alarm us, those whom they designate by 
~he description of~'the wealthy and the well-born." These, 
It seems, are t~ be exah.e~ to an odious preeminence o'·er 
the rest of thetr fcllow.auzens. At one Lime, howe\er, their 
elevation is to be a necessary consequence of the smallness 
of the representative body; at another time it is to be ef
fected by ?eprivi~1g ~he people at large of the opportuni ty 
of exerostng thetr nght of suffrage in the choice of that 
body . 

L 
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But upon what principle is the discrimination of the 

places of election to be made, in order to answer the pur

pose oC the meditated prefe1ence? Are "the wealthy and 

the well-born," as they are called, confined to particular 

spots in the several States? H ave they, by some miraculous 

instinct or foresight, set apart in each of them a common 

place of residence? Are they only to be met with in the 

towns or cities? Or are they, on the contrary, scattered 

over the face of the coumry as avarice or chance may ha,c 

'happened to cast their own lot or that of their predeces

sors? If the Iauer is the case, (as every intelligent man 

knows it to be, •) is it not evident that the policy of con

fining the places of election to particular districts would 

be as subversive of its own aim as it would be exception

able on every other accou nt? The truth is, that there is 

no method of securing to the rich the preference app•c

h_ended, but by prescribing qualifications of propeuy 

enher for those who may elect or be elected. But this 

forms no part of the power to be conferred upon the na

t ional government. lts authOiity would be expressly •e

su icted to the regulation of the times, the places, the 

manner of elections. The qualifications of the persom 

who may choose or be chosen, as has been remarked upon 

other occasions, are defined and fixed in the Constitution, 

and are unalterable by the legislature. 
Let it, however, be admiued, for argument sal-.e, that 

the expedient suggested might be successful; and let it at 

the same time be equally taken for granted that all the 

scruples which a seme of duty or an apprehension of the 

danger of the experiment might inspire, were overcome 

in the breasts of the national 1uler , still I imagine it will 

hardly be pretended that they could ever hope to carry 

such an enterprise into execution without the aid of a 

military force sufficient to subdue the resistance of the 

great body of the people. The improbability of the e.:..:ist

ence of a force equal to that object has been discussed 

-.nd demonstrated in different pau~ of these papers; but 

• Particularly in the Southern States and in this Statc.-Punuus 
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that the futility of the objection under consideration may 

appear in the strongest light, it shall be conceded for a 

moment that such a force might exist, and the national 

government shall be supposed to be in the actual posses

sion of it. What will be the conclusion? With a disposi

tion to invade the essential 1 ights of the community, and 

with the means of gratifying that disposition, is it pre

sumable that the persons who were actuated by it would 

amuse themselves in the ridiculous task of fabricating 

election laws for securing a preference to a favorite class 

of men? \ Vould they not be likely to prefer a conduct bet

ter adapted to their own immediate aggrandizement? 

Would they not rather boldly resolve to pe• petuate them

selves in office by one decisive act of usurpation, than to 

trust to precarious expedients which, in spite of all the 

precautions that might accompany them, might terminate 

in the d ismission, di grace, and ruin of their authors? 

Would they not fear that citizens, not less tenacious than 

conscious of their rights, would flock from the remote ex

tremes of their respective States to the places o{ election, 

to ovenhrow their tyrants, and to substitute men who 

would be rusposed to avenge the violated majesty of the 

people? PunLrus 

From the New York Pocket, Tuesday, February ::z6, r788 

THE FEDERALIST NO. 61 

(HAM I LT O N) 

To the People of the State of New York: 

TilE. more can~id opposers of the provision respecting 
elecuons, conta1ned m the plan of the convention, when 

pressed in argument, will sometimes concede the propriety 

of that p rovision; wi th this qualification, however, that it 
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ought to have been accompanied with a declaration, that 
all electiom should be had in the counties where the elec
tors resided. This, say they, was a nece,sary precaution 
against an abuse of the power .. \ declaration of this na
ture would cenainly ha'e been hannless; so far as it 
would have had the effect of quieting apprehen~ions, it 
might not have been undesirable. But it would, in fact, 
h ave afforded Jiule or no additional security against the 
danger apprehended; and the wam of it will never be 
considered, by an impanial and judicious el\aminer, as a 
~erious, still less as an imuperable, objection to the plan. 
The different views taken of the subject in the two pre
ceding papers must be sufficieJ1l to satisfy all dhpassion
ate and di!>cerning men, that if the public libe1ty should 
ever be the victim of the ambition of the national rulers, 
the power under examination, at least, will be gui ltless 
of the sacrifice. 

H those who arc inclined to consult their jealousy only, 
would exercise it in a careful inspection of the several 

tate comtitutions, they would find liule less room for 
disquietude and alarm, from the latitude which most of 
them a llow in respect to elections, than from the lati tude 
which is propo ed to be allowed to the national govern
mcm in the same respecL A re' iew of their situation, in 
this particular, would tend greally tO remove any ill im
pre~sions which may remain in regard to this mauer. But 
as that 'icw would lead into long and tedious details, I 
bhall contem m)sclf with the single example of the State 
in which 1 write. The comtitution of New York makes no 
other pro' ision for locality of elections, than that the 
members of the Assembly shall be elected jn the counties; 
those of the Senate, in the great districts imo which the 
State is or may be divided: these at pre em are four in 
number, and comprehend each from two to six cou nties. 
It may readily be perceived that it would not be more 
difficult to the legislature of t-:ew York to defeat the suf
frages of the citizens of New York, by confi ning elections 
to particular places, than for the legislature of the United 
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of election, it is possible there may be at least as many dif· 
{erent periods as there arc months in the year. The times 
of election in the several States, as they are now e.tab
lished for local purposes, vary between extremes a~ wide 
as l\1atd1 and 'o,ember. The consequence of this di
versity would be that there could never happen a total 
dissolution or renovation of the body at one time. If an 
improper spit it of any kind should happen to prevail in 
it, that spit it would be apt to infuse itself into the new 
members, as they come forward in succession. The mass 
would be likely to remain nearly Lhe same, assimilating 
constantly to itself its gt adual accretions. There is a con· 
tagion in example which few men have sufficient C01ce 

.... of mind to resist. I am inclined to think that treble the 
durauon in office, with the condition of a total dis~olu
tion of the body at the same Lime, might be less formid· 
able to libe1ty than one third of Lhat duration subject to 
gradual and successive alterations. 

Uniformity in the time of elections seems not less requi
site for executing Lhe idea of a regular rotation in the Sen
ate, and for conveniently assembling the legislature at a 
stated period in each year. 

It may be asked, \Vhy, Lhen, could not a time have been 
fixed in the Constitution? As the most zealous adver
saries of the plan of the convention in this State ate, in 
general, not les~ zealous admirers of the constitution oC 
the State, the question may be retotted, and it may be 
asked, \Vhy was not a time for the like pUI pose fixed in 
the constitution o£ this tate? No better answer can be 
given than that it was a mauer which might safely be en· 
trusted to legislative discretion; and that if a time had 
been appointed, it might, upon ex pet iment, ha\e been 
found less convenient than !>Orne other time. The same 
answer may be given to the question put on the other 
side. And it may be added that the supposed danger o f a 
gradual change being merely speculative, it would have 
been hardly ad\isable upon that speculation to establ i<;h, 
as a fundamemal point, what would dept ive several Slates 
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of the convenience of having thl.! elections for their own 
governments and for the national go,•ernmem at the same 
tpochs. Pusuus 

For the Independent journal 

T H E FEDERAUST NO. 62 

( H A ~l I I. r 0 N 0 R M A 0 1 S 0 N} 

To the People of the State of New York: 
H AVING examined the constitution of the H ouse o f R ep
resentath·es, and am wet ed such of the objections against 
it as seemed to merif notice, I enter next on the examina. 
t ion of'p\.~ ~~ 

The heads into which this member of the government 
may be considered arc: 1. The qualifications of senators; 
II. The appointment of them by the State legislatures; 
III. The equality ofrcpresentation in the 'enate; IV. T he 
number of senators, and the te• m. for which they are to 
be elected; V. The powers vested in the Senate. 

I. The qualifications proposed for senators, as di~tin
guished from those of representati,es, consist in a more 
advanced age and a longer period of citi1cnship. A sena
tor must be thirty years of age at least; as a representative 
must be twenty-five. And the former must have been a 
citizen nine years; as seven }Cars are required for the 
Iauer. '1 he propriet}' of these distinctions i explained by 
the nature of the senatorial trust, whi<h, requi1 ing 
greater extent of information and stability of character, 
requires at the same time that the senator should have 
reached a period of life most likcl) to suppl)' th~e ad
vantages; and which, participating immediately in trans
actions with foreign nations, ought to be exercised by 
none who arc not thoroughly weaned from the preposses-
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sious and habits incident to foreign birth and education. 
The term of nine )Cars appears to be a prudent mediocrity 
between a total e'clusion of adopted citizens, who!( 
merits and talents may claim a share in the public confi
dence, and an indiscriminate and hasty admission of 
them, whid1 might create a channel for fore ign influence 
on the national councils. 

II. It is equally unnecessary to dilate on the appoint· 
ment of senators by the State legislatures. Among the 
various modes which might have been devised for con
stituting this branch of the government, that which has 
been proposed by the convention is probably the most 
congenial with the public opinion. It is recommended by 
the double advantage of favoring a select appointment, 
and of giving to the State governments such an agency in 
the formation of the federal go,ernment as must secure 
the authority of the former, and may form a convenient 
link between the two systems. 

III. The equality of representation in the Senate is an 
other point, which, being evidemly the result of compro
mise between the opposite p1·etensions of the large and 
the small States, does not call for much discussion. If in
deed it be right, that among a people thoroughly in
corporated into one nation, every district ought to have 
a proportional share in the go,ernment, and that among 
independent and sovereign States, bound together by a 
simple league, the parties, ho·wever unequal in size, ough t 
to have an equal share in the common councils, it does 
not appear to be without some reason that ~ a com
_pQund re,eublic, partaking both of the national and fed
eral character, the government ought to be founded on 
a mixture of the princi pies of proportional and equal rep
resentation. But it is superfluous to try, by the standard 
of theory, a part of the Constitution which is allowed on 
all hands to be the result, not of theory, but "of a spirit 
of amity, and that mutual deference and conces ion 
which the pecul iarity o£ our political situation rendered 
indispensable." A common government, with powers 
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equal to its objects, is called for by the voice, and still 
more loudly by the polidcal situation, of America. A 
government founded on principles more consonant to 
the wishes of the larger States, is not likely to be obtained 
from the smaller States. The only option, then, for the 
former, lies between the proposed government and a gov
ernmen_t still m01 e objectionable. Under this alternative, 
the advtce of prudence must be to embrace the lesser evil; 
and, instead of indulging a fruitless anticipation of the 
pos~ible mischiefs which may ensue, to contemplate 
rather the advamageous consequences which may qualify 
the sacrifice. 

In this spirit it may be remarked, that the equal vote 
allowed to each State is at once a constitutional recogni
t ion of the portion of sovet eigmy remaining in the indi
vidual States, and an instrument for pre erving that resid
uary sovereignty. So far the equality ought to be no less 
acceptable to the large than to the small States; si nce they 
arc not less solicitous to guard, by every possible expedi- , 
ent, against an improper consolidation of the States into 
one simple republic. 

Another advantage acc1·uing from this ingredient in 
the constitution of the Senate i , the additional impedi
ment it must prove against improper acts of legislation. 
No law or resolution can now be passed without the con
currence, first, of a majority of the people, and then, of a 
majority of the States. I t must be acknowledged that this 
complicated check on legislation may in some instances 
be injurious as well as beneficial; and that the peculiar 
defence which it involves in (avor of the smaller States, 
would be mote rational, if any interests common to them, 
and distinct (rom those of the other States, would other
wise be exposed to peculiar danger. But ::~s the larger 
St::Jtes will always be able, by their power over the sup
plies, to defeat unreasonable exertions of this prerogative 
of the lesser States, and as the facility and excess of law
making seem to be the diseases to which our governments 
are most liable, it is not impossible that this part of the 
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Constitution may be more convenient in practice than 
it appears to many in contemplation. 

IV. The number of senators, and the duration of their 
appointment, come next to be considered. In order to 
Corm an accurate judgment on both these points, it will 
be proper to inquire }nto he_ purposes which are to be 
answered by a senate; and in order to ascertain these, it 
will be necessary to review the inconveniences which a 
1epublic must suffer from the want of such an institution. 

First. It is a misfortune incident LO republican govern
ment, though in a less degree than to other governments, 
that those who administer it may forget their obligations 
to their constituents, and prove unfaithful to their im
portant trust. 1 n this point of view, a senate, as a second 
branch of the legislative assembly, distinct from, and di
viding the power with, a lir t, must be in all cases a 
salutary d1eck on the govemment. ~ubles the security 
to the _eeople, by requiring the concurTence of two dis
tinct bodies in schemes of usut pation or perfidy, where 
the amoi t ion or COl ruplion of one would Othenvise be 
sufficient. This is a precaution founded on such dear 
principles, and now so well understood in the United 
States, that it would be mote than superfluous to enlarge 
on it. I will barely remark, that as the improbability of 
sinister combinations wilJ be in proportion to the dis
similarity in the genius of the two bodies, it must be 
politic to distingui)h them from each other b) every cir
cumswnce which will comist with a due harmony in all 
proper measures, and with the genuine principles of 
republican government. 

Secondly. The necessity of a senate is not le)s indicated s-\ 
by the propc:mity of all single and numerous assembli~ / 
to ) ield to the impulse of sudden and violent passions, 
and to be seduced by factious leaders into intemperate 
and pernicious resolutions. Ex::~mples on this subject 
might be cited without number; and from proceedi ngs 
within the United States, as well :u from the h istory of 
other nations. But a posi tion that will not be contra-
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dieted, need not be proved. All that need be remarked is, 
that a body which is to correct this infirmity ought itself 
to be free from it, and consequently ought to be less 
numerous. It ought, moreover, to possess g:1eat firmness., 
and consequently ought to hold its authority by a tenure 
of considerable duration. 

):.hiuJJ:y. Another defect to be supplied by a senate lies 
in a want of due~quaintance with the objectS and 
principles of legislation. !t is not possible that an as
sembly o f men called for the most part from pursuits of 
a private nature, continued in appointment for a short 
t ime, and led by no permanent motive to devote the in
tervals of public occupation to a study of the laws, the 
affairs, and the comprehensive interestS of their country, 
should, if left wholly to them elves, escape a variety of 
important errors in the exercise of their legislative trust. 
It may be affirmed, on the best grounds, that no small 
share of the present embarrassments of America is to be 
charged o n the blunders of our governments; and that 
these have proceeded from the heads rather than the 
hearts o f most o( the authors of them. 'Vhat indeed are 
all the repealing, explaining, and amend ing law , which 
fill and disgrace our volu minous codes, but so many 
monuments of deficient wisdom; so many impeachments 
exhibited by each succeeding agai nst each preceding 
session; so many admonitions to the people, of the value 
of those aids which may be expected from a well·consti
tuted senate? 

A good government implies two things: first, fidel ity 
to the object of government, which is the happiness of 
thej)eople; secondly, a 'knowledge o f the means by which 
mat object can be best attained. Some governments are 
deficient in both these quali ties; most governments are 
deficient in the first. I scruple not to assert, that in Ameri
can governments too little attention has been paid to the 
last. The federal Constitution avoids this error; and what 
merits parLicular notice, it provides for the last in a mode 
which increases the security for the first. 
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!.!!.!!:!thly. The mutability in the public councils arisin~ 
from a rapid succession of new members, however quali
fied they may be, points out, in the strongest manner, the 
necessity o£ some stable institution in the government. 
Every new election in the .States is found to change one 
half of the representatives. From this change of men m~t 
proceed a change of opinions; and fro~ a change of opm
ions, a change of measures. But a conunual change even 
of good measures is inconsistent with every rule o f pru• 
dence and every prospect of success. The remar k is veri· 
fied in private life, and becomes more just, as well as 
more important, in national transactions. 

To trace the mi chievous effects of a mutable govern
ment, would fill a ,'Ofume. I will hint a few only, each of 
which will be perceived to be a source of innumerable 
others. 

In the firH place, it forfeits the respect and confide~ce 
of o ther nations, and all the advantages connected wrth 
national character. An individual who is observed to be 
inconstant to his plans, or perhaps to carry on his affairs 
without any plan at all, is marked at once, by al~ prudent 
people, as a speedy victim. to his own u?stea~lme s and 
folly. His more fri endly nerghbors may prty hrm, but all 
will decline to connect their fortunes with his; and not 
a few will seize the opportunity of making their fortunes 
out o f his. One nation is to another what one indi,ridual 
is to another; with this melancholy distinction perh.aps, 
that the for mer, with fewer of the benevolent emouons 
than the latter, are under fewer restraints also from 
taking undue advantage from the indiscretion o£ each 
other. Every nation, consequently, whose affairs betray 
a want of wisdom and stability, may calculate on every 
loss which can be sustained from the more systematic 
policy of their wiser neighbors. But the best il~\truction 
on this subject is unhappily conveyed to Amenca by the 
examole of her own situation. he finds that she is held 
in no 'respect by her friends; that he is the ~erision. of her 
enemies; and that she is a prey to every nauon whrch has 

I 
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an interest in speculating on her fluctuating councils and 
embarrassed affairs. 

The internal effects of a mutable policy are still more 
calamitous. ll poisons the blessing of libeny itself. It 
will be of liule avail to the people, that the laws are made 
by men of their own choice, if the laws be so voluminous 
that they cannot be read, or so incoherent that they can
not be unde1stood; if they be repealed or re,'ised before 
they are promulgated, or undergo such incessant changes 
that no man, who knows what the law is to-day, can guess 
what it will be to·mOJrO\V\_Lawys defi~ed .to _be a rule of 
action; but how can that be a rule, which •s lntle known, 
ana Tess fixed? 

Another effect of public instability is the unreasonable 
advantage it gives to the sagacious, the enterprising, and 
tl1e moneyed few over the industrious and uninformed 
mass o( the people. Every new regulation concerning 
commerce or revenue, or in any manner affecting the 
value of the diffcrem species of property, presents a new 
harvest to those who watch tl1e change, and can trace its 
consequences; a harvest, reared not by themselves, but by 
the toils and cates of the great body of their fellow
citi.£ens. This is a ~tate of things in which it may be said 
with orne truth that laws are made for the few, not for 
the ma11y. 

ln anOLher point of view, great injury results from an 
unstable government. The want of confidence in the 
public council damps every useful undertaking, the 
succe sand profit of which may depend on a continuance 
of existing arrangements. 'Vbat prudent merchant will 
hanrd his fotlunes in any new branch of commerce 
when he know~ not but that his plans may be rendered 
unlawful befote they can be executed? " 'hat farmer or 
manufacturer will lay him elf out for the encouragement 
given to any particular cultivation or establishment, when 
he can have no asslll ance that his preparatory labors and 
advances will not render him a victim to an inconsrant 
government? In a word, no great improvement 01 laudable 
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enterprise can go forward which requires the auspices o( 
a steady system of national policy. 

But the most deplorable effect of all is that diminution 
of attachment and re,·erence which steals into the hearts 
nf the people, towards a_ political _syste~ which bctra)s 
so many marks of infirnuty, and d tsappotnts so many of 
their flattering hopes. No government,_ an)' mor~ than an 
individual, will long be respected Wlthout bemg ll~ly 
respectable; nor be truly respecta~l~, without po~sesstng 
a certain ponion of order and stabdtty. Puowus 

For the Independent ]oumal 
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To the People of the State of New York: r/ 

A FIFTH desideratum, illustrating the utility of a senate, 9 
Tslbe want of a due sense of national character. \Vithout 
a select and stable member of the government, ~he esteem 
of foreign powers will not_ only be for_feitecl by an unen
lightened and variable policy, proceedmg fro~ the_ causes 
already mentioned, but ilie n~ti?nal councils wtll ~ot 
possess that sensibility to ilie o_pm10n o( the '~orld, w~tc~ 
is perhaps not less necessary in order to mern, than tt IS 

to obtain, its respect and confidence. . . . 
An auention to the judgment of other nauons ts •':"· 

portant to every government for two reasons: the one ts, 
that, independently of the merits ~f any particular pla_n 
or measure, it is desirable, on vanous acco_unts, iliat. 1l 

should appear to other nations as th_c offspnng of a w•se 
and honorable policy; the second ts, that ln doubtful 
cases, particularly where the national councils _may be 
warped by some strong paS&ion or momentary mterest, 
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the presumed or ~nowJ!._Qpinion of the impania.L world / 
may be the best gu1de that can be followed. What has not 
America lost by her want of character '"ith foreign na
tions; and how many errors and follies would she not have 
avoided, if the jusaice and propriety of her measures had, 
in every instance, been previously tried by the light in 
which they would probably appear to the unbiased part 
of maniUnd? 

Yet however requisite a sense <llEational character may 
be, it is evident that it can never be.sufficienuy possessed 
_q_y a numerous and changeable body. It can only be 
found in a number so small that a sensible degree of the 
praise and blame of public measures may be the portion 
of each individual; or in an assembly so durably invested 
with public trust, that the pride and consequence of its 
members may be sensibly incorporated with the reputa
tion and prosperity of the community. The half-yearly 
representatives of Rhode Island would probably have 
been little affected in their deliberations on the iniqui
tous measures of that State, by arguments dnwn from the 
light in which such measures would be viewed by foreign 
nations, or even by the sister States; whilst it can scarcely 
be doubted that if the concurrence o£ a select and stable 
body had been n ecessary, a regard to national character 
alone would have prevented the calamities under which 
that misguided people is now laboring. 

I add, ~lh defect:z. the want, in some important 
cases, of a due...r:espon~i.bility in Lhe government to the 
people, arising from that frequency of elections which in 
other cases produces this responsibility. This remark will, 
perhaps, appear not only new, but paradoxical. It must 
nevertheless be acknowledged, when explained, to be as 
undeniable as it is important. 

R esponsibility, in order to be reasonable, must be 
limited to objects within the power of the responsible 
party, and in order to be effectual, must relate to opera
tions of that power, of which a ready and proper judg
ment can be formed by the constituents. TI1e objects of 

D U RAT I 0 N 0 F T H E S EN A T 0 R 1 A L T .E R M 409 

government may be divided into two general classes: the 
one depending on measures which have singly an imme
diate and sensible operation; the other depending on a 
succession of well-chosen and well-connected measures, 
which have a gradual and perhaps unobserved operation. 
The importance of the latter description to the collective 
and permanent welfare of every country, needs no expla
nation. And yet it is evident Lhat an assembly elected for 
so short a term as to be unable to provide more than one 
or two links in a cha in o( measures, on which the general 
weliare may essentially depend, ought not to be answer
able for the final result, any more than a steward or ten
ant, engaged for one year, could be justly made to answer 
for places or improvements which could not be accom
plished in less than half a dozen years. Nor is it possible 
for the people to estimate the share o£ influence which 
their annual assemblies may respectively have on events 
resulting from the mixed transactions of several years. It 
is sufficiently difficult to preserve a personal responsibility 
in the members of a numerous body, for such acts of the 
body as have an immediate, detached, and palpable opera
tion on its constituents. 

The proper remedy for this defect must be an addi
tional body in the legislative department, which, having 
sufficient ~rmanency to provide for such objects as re
quire a cominued attention, and a train of measures, may 
be justly and effectually answerable for the attainment of 
those objects. 

Ihus far I have considered the circumstances which 
poimout the necessity of a well-constructed_Senate only 
a~they_relate to the representatives of the people. To a 
people as little blinded oy prejudice or corrupted by 
flattery as those whom I address, I shall not scruple to 
add, that such an institution may be sometimes necessary 
as a defence to the people against their own temporary 
errors and delusions. As the cool and deliberate sense o£ 
the community ought, in a ll governments, and actually 
will, in all free governments, ultimately prevail over the 
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view~ of i ~ rulers; so there are particular moments in 
publlc a_ffaus when th~ ~?pie, stimulated by some itTegu. 
Jar pass1~>n, or some _•lhca advantage, or misled by the 
artfu l m1s1 ep~ e\enctHions of interested men, may call for 
measUJcs wh1ch they themselvc will afterwards be the 
most •cady to lament and condemn. In these critical 
momentS, how salutary will be the interference of some 
tcmpe1ate an_d r~spectablc body of citizens, in order to 
chcc~ the m1sgu•dcd career, and to suspend the blow 
~e~•tated by the people against themselves, until reason, 
JUSU~C, a_nd t1 uth ca? 1 ega in their authority over the 
public mmd? What bnter anguish would not the people 
of At~ens have ~ften escaped if their governmeru had 
con_ta1ned so p~ov1dent a safeguard against the tyranny of 
the1r own ~ass•~ns? Popular liberty might then have cs
C~J~Cd the JDdcl•ble reproach of decreeing to Lhe same 
CllJ7ens the hemlock on one day and statues on the next. 

It_ may b_e suggested, that a people spread over an ex
tcns•ve reg•on cannot, like the crowded inhabitants of a 
s~all district, be subject to the infection of violen t pas
s•ons, or to the danger of co~bining in pursuit of unjust 
measures. I am far from deny•ng that this is a distinction 
of peculi~r importance. I l1ave, on the comrary, cn
dc~v~J cd 10 a former paper to show, that it is one of the 
pnnc•pal reco?'mendations of a confederated republic. 
~t the same ume, this advantage ought not to be con
Sidered as supe1 eding the usc of auxiliary precautions. 
It may even be remarked, that the same extended situa
tion, which will exempt the people of America from some 
o£ the dang~rs incid~nt to lesser republics, will expose 
them to th~ •ncom·en•ency o£ remaining for a longer time 
under the mfluence of tho e misrepresemarions which the 
c~mbi_ned industry of interested men may succeed in dis
mbuung among them. 

It adds no small weight to all these considerations to 
rec?llect that history informs us of no long-lived republic 
~h1ch had not a senate. Sparta, R ome, and Carthage are, 
m fact, the only states to whom that character can be 
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applied. ln each of the two first there wa' a senate for life. 
The constitution of the senate in the last is less known. 
Circumstantial evidence makes it probable that it was 
not different in this panicular from the two others. It is 
at least certain, that it had some quality or other which 
rendered it an anchor against popula1 fluctuations; and 
that a smaller council, drawn out of the senate, was ap
pointed not only for life, but filled up \'acancies it'>elL 
These examples, though as unfit for the imitation, as they 
arc repugnant to the genius, of America, arc, notwith
standing, when compared with the f~gitive and_ tut but:nt 
existence of other ancient repu bhcs, very mstrucu \ e 
proofs o£ the necessity of some institution that will_blend 
stability with liberty. I am not unawa1e of tl1e Circum
stances which distinguish the American from other popu· 
)ar govcrnmer:.ts, as well ancient as modern; and which 
render extreme circumspection necessary, in teasoning 
from one case to the other. But after allowing due weight 
to this consideration, it may still be maintained, th:H 
there are many points of similitude which render these 
examples not unworthy of our anention. Many of the 
defects, as we have seen, which can only be supplied by a 
senatorial institution, arc common to a numerous a -
sembly frequently elected by the people, and 10 the 
people themselves. There are others pccul~ar _to _the 
former, which require the control o£ such an JO)lltuuon. 
The people can nc\'Cr wilfully betray their own intel~)b; 
but they may possibly be betrayed by the representali\'CS 
of the people; and the danger will be C\ idently gi eater 
whete the whole legislative Ul!St is lodged in the hand~ of 
one body of men, than where the concurrence of :,eparatc 
and dis)imilar bodies is required in e\cry public act. 

The difference most relied on, between the J\.me• ican 
and other republics, comistS in the. principle o( rcptc
:.entation; which is the pivot on which the former mo\e, 
and which is supposed to have been unknown to the 
latter, or at least to the ancient part of them. The u:.e 
which has been made o( this difierence, in reasonings 
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contained in f-ormer papers, will have shown that I am 
disposed neither to deny its e~isten~e nor to under:value 
its importance. I feel the less res.tratnt, ~hercfore, m ob
serving, that the position concer~mg the 1gnorance .of t~e 
ancient governmentS on the s~bJect of ~epresentauon, 1s 
by no means precisely u~e ~~ the la~au~e. ~ommo~ly 
given to it. \Vithout entenng ~nto a disquJSllJOn ~'lhJCh 
here would be misplaced, I w1ll refer to a few known 
facts, in support of what I advance. 

In the most pure democracies of Greece, many of the 
execu ti vc {unctions were performed, not by the people 
themselves, but by officers elected by ~e pcop.le, and 
representiug the people in their executzve capaclly. 

Prior to the reform of olon, Athens was governed by 
nine Archons, annually elected by the people at large. 
The degree of power delegated to them s~ems to be left 
in great obscurity. Sub~equent to that penod, we lind an 
assembly, first of four, and afterwards of six hun~red 
members, annually elected by the people; .and .Parttally 
representing them in their legislative cap~clly, smce t~ey 
were not only associated with the people m the funcuon 
of making Jaws, but had the exclusive right of originating 
legislative propositions to the people. The senate of 
Carthage, also, whatever might be its power, or the .dura
tion of its appointment, appea~s ~o h~ve beeu ele~tzve by 
the su[rages of the people. Stmliar mstances mtght be 
traced in most, if not all the popular governments of 
antiquity. . . 

Laslly, in Sp.ana we meet with ~e Ephor!, and ~n 
R ome with the Tribunes; two bodies, small Indeed m 
numbei s, but annually elected by the whole body of the 
people, and considered as t~e rep~esentative~ of the 
people, almost in their plenzpotentzary capacity. T he 
Cosmi o£ Crete were also annually elected by the people, 
and have been considered by some authors as an insti
tution analogous to those of Sparta and R ome, with t?is 
difference only that in the election of that representauve , ! 
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body the right of suffrage was communicated to a part 
only of the people. 

From these facts, to whid1 many others might be 
added, it is clear that the principle of representation was 
neither unknown to the ancients nor wholly overlooked 
in their eolitical constitutions. The true distinction be
tween these and the American governments, lies in the 
total exclwiou of the people, in tht:ir collective capacil'J, 
from any share in the latter, and not in the total exclu· 
sion of the 1'l' j1resentatives of the peofJle from the admin
istration of the former. The distinction, however, thus 
qualified, must be admitted to leave a most advantageous 
superiority in favor of the United States. But to insure to 
this advantage its full effect, we must be careful not to 
separate it from the other advantage, of an ex tensive ter
riwry. For it cannot be believed, that any form of rep
resentative government could have succeeded within the 
narrow limits occupied by the democracies o( Greece. 

ln answer to all these argttments, suggested by reason, 
illustrated by examples, and enforced by our own experi
ence, the jealou adversary of the Constitution will prob
ably content himself with repeating, Lhat a senate ap
poimed not immediately by the people, and for the term 
o£ six yea~s, must gradually acquire a dangerous precrni· 
ncnce in the government, and finally transform it inLO a 
tyrannical aristocracy. 

To this geneta l answer, the general reply ought to be 
sufficient, that liberty may be endangered by the abusei 
of liberty as well as by the abuse!> of power; that there are 
numerous instances o( the former as well as of the Iauer; 
and that the former, rather than the Iauer, ate appar
ently most to be apprehended by the United States. But 
a more panicular reply may be given. 

Before such a revolution can be efiected, the Senate, it 
is to be observed, must in the first place con·upt itself; 
must next cot rupt the State legislatures; must then cor
rupt the I lou e of ltepre entatives; and must finally 
corrupt the people at large. It is evident that the Senate 
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part of it, a reputation in which it will probably not be 
rivalled by that of any State in lhe Union. 

But if any thing could silence the jealousies on this 
subject, it ought to be the British exam_ple. T he Senate 
there, instead of being eleclea for a term of s-ix years, and 
of being unconfined to particular families or fortunes, is 
an hePeditary assembly of opulent nobles. The House 
of Repn:sentatives, instead of being elected for two years, 
and by the whole body of the people, is elected for seven 
years, and, in very great proportion, by a very small pro
port.ion of the people. H ere, unquestionably, ought to be 
seen in full diiplay the aristocratic usurpations and 
tyranny which are at some future period to be exempli
fied in the United States. Unfortunately, however, for the 
ami-federal argument, the British history informs us that 
~hereditary assembly has not been able to defend itself 
against the continual encroachments of the House of 
Representatives; and that it no sooner lost the s1a1pport 
of the monarch, than it was actually crushed by the 
weight of the popular branch. 

As far as antiquity can instruct us on this subject, its 
examples support the reasoning which we have employed. 
In Sparta, the Ephori, the annual representatives of the 
people. were found an overmatdt for the senate for life, 
continually gained on its authority and finally drew all 
power into their own hands. The Tribunes of Rome, who 
were the represematives of the people, prevailed, it is 
well known, in almost every contest with the senate for 
life, and in the end gained the most complete triumph 
over it. The fact is the more remarkable, as unanimity 
was required in every act of the Tribunes, even .after 
their number was augmented to ten. It proves the irre
sistible force possessed by that branch of a free govern
ment, which has the people on its side. To these examples 
migbt oe added that of Carthage, whose senate, according 
to the testimony of Polybius, instead of drawing all power 
into its vonex, had, at the commencement of Lhe second 
Punic ·war, lost almost the whole of its original portion. 

/. 
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trt:alies, PROVIDED TWO THIRDS OF Til£ SENATORS PRESUrJ 

CONCUR." 

The power of m<tking treaties is an imponam one, 
especaaiTy as It relates to war, peace, and commerce; and 
it should not be delegated but in such a mode, and with 
such precautions, as will a[ord the highest security that 
it will be exercised by men the best qualified for the 
purpose, and in the manner most conducive to the public 
good. The convention appears to have been attentive to 
both these points; they have directed the President to be 
chosen by select bodies of electors, to be deputed by the 
people for that express purpose; and they have commit
ted the appoimment of senators to the State legislatures. 
This mode has, in such cases, vastly the advantage of 
elections by the people in their collective capacity, where 
the activity of party zeal, taking advantage of the supine
ness, the ignorance, and the hopes and fears of the un
wary and interested, often places men in office by the 
votes of a small proportion of the electors. 

As the select assemblies for choosing the President, as 
well as the State legislatures who appoint the senators, 
will in general be composed of the most enlightened and 
respectable citizens, there is reason to presume that their 
attention and their votes will be directed to those men 
only who have become the most distinguished by their 
abilities and virtue, and in whom the people percei\·e just 
grounds for confidence. The Constitution manifests very 
particular attention to this object. By excluding men 
under thirty-five from the first office, and those under 
thirty from the second, it confines the electors to men of 
whom the people have had lime to form a judgment, and 
with t·espect to whom they will not be liable to be de
ceived by those brilliant appearances of genius and pa
triotism, which, like.. transient meteors, some times mis
lead as well as dazzle. If the observation be well founded, 
that wise kings will always be served by able ministers, it 
is fair to argue, that as an assembly of select electors pos
sess, in a greater degree than kings, the means of exten-



'fliE SENATE AND TilE TREATY POWER 4r9 

entirely to new men; for by leaving a con iderablc resi

due of t11e old ones in place, uniform ity and order, as 

well as a constant succession of official infOJ rnation, will 

be pre~e•·ved. 
There are a few who will not admit that the affairs of 

trade and navigation should be regulated by a S)Stem 

cautiously formed and loteadily pursued; and that both 
our treaties and our laws :,hould correspond with and be 

roade to promote it. It is of much consequence tllat this 

correspondence and conformity be carefully maintained; 

and they who assent to the truth of t11is position will see 
and confess that it is well provided for by making con

currence of tlle Senate nece:,ssary both to u eaties and to 

jaws. 
It seldom happens in the negotiation of treaties, of 

whatever nature, but that ,e_erfect secrecy and immediate 

despatch are sometimes requisite. There arc cases where 
Ule most useful intelligence may be obtained, if the per

sons possessing it can be relieved from apprehensions of 

disco\ ery. Those apprehensions will operate on tllose per
sons whether they are actuated by mercenary or friendly 

motives; and there doubtless arc many of botl1 descrip
tions, who would rely on the secrecy of the President, but 

who would not confide in that of the enate, and still less 

in that of a large popular Assembly. The convention have 

done well, therefore, in so disposing of the power of 
making treaties, that although the President must, in 

forming them, act by the advice and consent of tlle Sen

ate, yet he will be able to manage the business of intel
ligence in such a manner as prudence may suggest. 

They who have turned their attention to the affairs of 

men, must have perceived that there are tides in them; 
tides very in·egular in their duration, strength, and direc

tion, and seldom found lO run lwice exactly in the same 

manner or measure. To discem and to profit by these 

tides in national affairs is the business of those who pre
side over t11em; and they who have had much experience 

on this head inform us, that there frequently are occa-
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sions when da)s, nay, even when hours, are precious. The 
lo~s .or a baule, the ~eath of a prince, the removal of a 
rruruster, or other Circumstances intervening to change 
the presem posture and aspect of afEairs, may turn th 
mo~t favorable tide into a course opposite to our wishe: 
As m. the field, so in the cabinet, there are momenl5 to 
be se11ed as they pass, and they who preside in either 
should be left in capacity to improve them. So often and 
so essemially have we heretofore suffered from the want 
of sec:ecy and despatch, that the Constitution would have 
been mexcu~ably defective, if no attention had been paid 
tO those ObJeCts. Tho e matters which in negotiationa 
usually require the most secre<:Y. and the most despatch. 
arc those ~tep.aratory an? auxllt~y measu1·es which are 
not otherw~s~ 1mponant 1.11 a nauonal view, tha n as they 
ten? t.o facll •tate the attamment of tbe objects of the ne
gouauo.n. For these, the Pre~ident will find no d ifficulty 
to provtde; and should any Circumstance occur which re
quire~ the advice and consent of the Senate, he may at 
a.ny ttme convene them. Thus we see that -the Constitu
tton provides that our negotiations for treaties sba 11 have 
every ~dva~tage ~vhich can be derived from talcnl5, in
formauon, tntegrny, and deliberate investigations, on the 
one hand, and from secrecy and despatch on the other 

But to this plan, as to most others that have ever a~ 
peared, objections ate contrived and urged. 

Some are disp~e~ed with it, not on account of any 
errors or defects m H, but because, as the treaties, when 
made, arc to h~ve the force of laws, they should be w de 
only by men tnvested with legislative authority. These 
gentlemen seem not to consider that the judgments of our 
courts, and the com.missions constitutionally given by our 
governor, are as valid and as binding on all persons whom 
they ~on~ern, as the laws passed by our legislature. AU 
constlluuonal acts o£ power, whether in the executive or 
in the j~di7ial department, have as much legal validity 
and obltgauon as tf they proceeded from the legislature; 
and therefore, whatever name be given to the power of 
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making treaties, or however obligawry they may be when 
made, certain it is, that the people may, with much pro
P' iety, commit the power to a distinct body from the 
legislature, the executive, or the judicial. It sur.cly does 
not follow, that becau e they have given the power of 
making laws to the legislature, that therefore they should 
likewise give them power to do every other act of so,cr
eignty by which the citilens are to be bound and affected. 

Others, though content that treaties should be made 
in the mode proposed, are averse to their being the 
supreme laws of the land. They insist, and profess to be-
1iCvc, that treaties like acts of assembly, should be repeal
able at pleasure. This idea seems to be new and peculia1 
to this coumry, but new errors, as well as new uuths, 
often appear. These gentlemen would do well to reflect 
that a treaty is only another name for a bargain, and that 
it would be impossible to find a nation who would make 
any bargain with us, which should be binding on them 
absolutely, but on us only so long and so far as we may 
think proper to be bound by i t. T hey who make laws may, 
without doubt, amend or repeal them; and it will not be 
disputed that they who make treaties may alter or can
cel them; but still let us not forget that treaties are made, 
not by only one of the contracting parties, but by both; 
and consequently, that as the consent of both was essen
tial to their formation at first, so must it ever afterwards 
be to alter or cancel themJhe proposed Constitution, 
therefore, has not in the least extended the obligation of 
treaties. They are juH as binding, and just as far beyond 
the lawful reach of legislative acts now, as they will be at 
any future period, or under any form of govct nment. 

Ilowever useful jealousy may be in republics, yet when 
like bile in the natural, it abounds too much in the body 
politic, the eyes of both become very liable to be deceived 
by the delusive appearances which that malady ca ts on 
surrounding objects. From this cause, probably, proceed 
the fears and apprehensions of some, that the President 
and Senate may make treaties without an equal eye to the 

I 
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interests of all the States. Others suspect that two thirda 
will oppress the remaining third, and ask whet11e1 those 
gentlemen are ~ade sufficiently responsible for their con. 
duct; whether, 1( tlley act corruptly, they can be pun ished· 
a nd if they make disadvantageous treaties, how are we ~ 
get rid of those ti eatics? 

As all the States arc equally represented in the Senate 
and by men the most able and the most willing to prO: 
mote the interests ?f their co_nstituents, they will all have 
an equal degree of tnfluence 111 that body, especially while 
they continue to be careful in appointing proper persons 
and to insist on their punctual attendance. In ptoponio~ 
as the United States assume a national form and a na
tional character, so will the good of the wholt be more 
and more an object of attention, and the government 
must be a weak one indeed, if it should forget th at the 
good of the whole can only be promoted by adva ncing 
the good of each of the parts or members which compose 
the whole. It will not be in the power of the President and 
Senate to make any treaties by which they and their farnj. 
lies and estates will not be equally bound and affel!ted 
~ith the r~st. of the community; and, ~aving no private 
mterests disttnct from that of the nauon, they will be 
u nder no temptations to neglect the latter. 

As to corruption, the case is not supposable. H e must 
either have b een very unfo1tunate in his intercourse with 
the world, or possess a heart very susceptible of such im
pressions, who can think it probable that the P tesident 
and two thirds of the enate will ever be capable of such 
u nworthy conduct. The idea is too gross and too in. 
·1idious to be entertained. But in such a case, if it should 
ever happen, the u·eaty so obtained from us would, like 
.rtll other £ra•.1dulen t contracts, be null and void by the 
Jaw of nations. 

With respect to their responsibility, it is difficult to 
conceive how it could be increased. Every consideration 
that can influence tlle human mind, such as honor, oathl, 
reputations, conscience, the love of country, and family 
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f[ections and attachments, afford security for their fidel
~ In sho1t as the Constitution has taken the utmost ttY· I l . . re t11at they shall be men of talents, an< tntcgnty, we 
:,.e reason to be persuaded tha_t the treaties the~ make 
will be as advantageous as, all arcumstanccs. considered, 

Uld be made· and so far as t11e {car o( pun tshmcnt and co , h . . 
disgrace can operate, that motive to g?od be. av10r ts 
aJllply afforded by the article on the sub;ect of tmpeach-
(llents. P UBLIUS 

From the New York Packet, Friday, ltfarclt 7• 1788 

THE FEDERALIST NO. 65 

(HA Ml LTON) 

T o the People of the State of New York: 
T HE remaining powers which the plan of the conven~ion 
allots to the cnatc, in a distinct capacity, are compnsed 
in their pat ticipauon with the executive in the appoint
ment to offices, and in their judicial character as a cour• 
for the trial of impeachments. As in the business of ap
pointments the ~xecuti_ve '~ill be the principal ag~nt, the 
provisions relaung to 1t wtlJ most properly be _dtscussed 
in tllc examination o( that department. '"'c wtll, tllere
fore, conclude this head with a view o( l11c judicial char-
~cter of the Senate. . . 

A well-constituted court (or the tnal of 1mpcachments 
is an object not more to be desired th~n difficult tc:> be 
obtained in a go,cmment wholly elecuve. 1. he sub;ects 
of its jurisdiction <:re those offences which proceed from 
the misconduct of public men, or, in other words, from 
the abuse or violation of some public trust. They are of 
a nature which may with peculiar prop1 icty be denomi
nated POLitiCAL, as they relate chiefly to injuries done im-
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the propriety of this arrangement strongly plead for an 
admission of the other branch of that body to a share of 
the inqu iry? The model from which the idea of this in
stitution hasoeen borrowed, pointed out that course to 
tJ1c convention.jn Great Britain it is the province of Lhe 
J-Iousc of Commons to prefer the impeachment, and o( 
the House of Lords to decide upon il. e\eral of the State 
constitutions have followed the example. As well the lat· 
ter, as the former, seem to have reg:trded the practice o{ 
impeachmems as a bridle in the hands of the legislative 
body upon the executive servants of the government. Is 
not this the true light in which it ought to be regarded? 

Where else than in the Senate could have been found 
a tribunal sufficiently d ignified, or sufficiently independ
ent? What other body would be likely to feel confidence 
enough in its own situation, to presene, unawed and un 
influenced, the necessary impartiality between an individ· 
ual accused, and the representatives of the people, his 
acwsers? 

Could .J,he. Supreme Court have been relied ·upon aJ 

answering this deso iption? I t is much to be doubted, 
whether the members of t11at tribunal would at all time~ I 
be endowed with so eminent a portion of fortitude, as 
would be called for in the execution of so difficult a task; 
and it is still more to be doubted, whether they would 1 
possess the degree of credit and authotity, which might, 
on certa in occasions, be indispensable towards reconci l• 
ing the people to a decision that should happen LO clash 
wi th an accusation brought by their immediate represen 
tatives. A deficiency in the first, would be fatal to the ac
cused; in the last, dangerous to the public tranquill ity. 
T he hazard, in both these respects, cou ld only be avoided, 
if at all, by rendering that tribunal more numerous than 
would consist with a reasonable attention to economy. 
T he necessity of a numerous court for tl1e trial of im
peachmentS, is equally dictated by the nature of the pro
ceecling. This can never be tied down by such strict rulea. 
either in the delineation of the offence by the prosecutor.', 
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or in the construCLion of it by the judges, as in common 
cases ser vc to limit the di!lcretion of couns in favo r o( 
personal security. There will be no jury to stand between 
the judges who are w pronounce the sentence of the law, 
and the patty who is to teceive or suffer it. The awfu l dis
cretion which a courl of impeachments must necessarily 
have, to doom to honor or to infamy the most con fiden
tial and the most distinguished characters of the corn. 
munity, forbids the commitment of the trust to a small 
number of persons. 

These comiderations seem alone sufficient to au thorize 
a conclusion, that the Supreme Court would ha\e been 
an improper substitute for the enate, as a cour t of irn. 
peachments. There remains a further consideration, 
which will not a little suengthen this conclusion. It is this: 
The puni~hment whid1 may be the consequence of con. 
viction upon impeachment, is not to terminate the chas
tisement of the offender. After having been semenced_to 
a perpetual ostracism from the esteem and confidence, 
and honors and emoluments of his country, he will still 
be liable to prosecution and punishment in the ordinary 
:our e of law. Would it be proper that the per o n who 
had dispo f\d of h i fame, and his most valuable r ights as 
a cititen, in one trial, should, in another u ial, for the 
same offence, be also the disposers of his life and his for
tu ne? ' "'ould there not be the greatest reason to appre
hencl, that error, in the first entcnce, would be the parent 
of etTor in the second sentence? That the trong bia~ of 
one decision would be apt to O\enule tl1e influence of 
any new lights which might be brought to vaq the com
plexion of another decision? 1 hose who know any thing 
of human nature, will not hc;itate to answe1 thC\e ques-
1 ions in the affirmative; and will be at no loss to per· 
ceive, that by making the same l>ersons judge~ in both 
cases, thO\C who might happen to be the objects o( prose
cution would, in a g1·cat measure, be depr i'cd of the 
double sccurit) intended them by a double trial. The loss 
of life and e tate would often be virtuall)' included in a 
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pense, or might in practice be subject to a variety o( 
casualties and inconveniences. It must either consist o( 
permanent officers, stational y at t..he seat of government, 
and of course entilled to fixed and regular stipends, or 
of certain officers of the tate governments, to be called 
upon whenever an impeachment was actually depending. 
It will not be easy to imagine any third mode materially 
different, which could rationally be proposed. As the 
court, for reasons already given, ought to be numerous, 
the first scheme will be reprobated by every man who can 
compare the extent of the public wants with the mearu 
of supplying them. The second will be espoused with cau. 
tion by those who will seriously consider the difficulty o( 
collecting men dispersed over the whole Union; the in
jury to the innocent, from the proetastinated determina
tion of the charges which might be brought against them; 
the advantage to the guilty, from the opportunities which 
delay would afford 1.0 imrigue and corruption; and in 
some cases the detriment to the State, from the prolonged 
inaction of men whose firm and faithful execution of 
their duty might have exposed them to the persecution of 
an intemperate or designing majority in the H ouse of 
Represema tives. Though this Iauer supposition may 
seem harsh, and might not be likely often to be verified, 
yet it ought not to be forgotten that the demon of faction 
will, at certain seasons, extend his sceptre over all nu
merous bodies of men. 

But though one or the other of the substitutes which 
have been examined, or some other that might be de
vised, should be thought preferable to the plan, in this 
respect, reported by the convention, it will not follow 
that the Constitution ought for this reason to be rejected. 
lf mankind were to resolve to agree in no institution of 
government, until every part of it had been adjusted to 
the most exact standard of perfection, society would soon 
become a general scene of anarchy, and t.he world a 
desert. Where is the standard of perfection to be found? 
Who will undertalte to unite tbe discordant opinions of 
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a whole community, in Lhe same judgment of it; and to 
prevail upon one conceited projector to renounce hi~ 
infallible criterion for the fallible criterion o£ his more 

conceited neighbor? To answer the purpose of the ad
versaries of the Constitu tion, they ought to prove, nol 
merely that particular provisions in it are not the besr 
which might have been imagined, but that the plan upon 
l.he whole is bad and pernicious. Puauus 

From the New Yor.lt Po..c.ltet, TueJday, March II, r788 

THE FEDERALIST NO. 66 

(HAM l LTON) 

T o the People of the State of New York : 

A REVIEW of the _principal objections that have appeared 
a_gainst the_proposed court for the trial of impeachments, 
will not improbably eradicate the remains of any un
favorable impressions which may still exist in regard to 
this matt.er. 

The first of these objections is, that the provision in 
question confounds legi~lative and judiciary authorities 
in the same body, in violation of Lhat important and 
well-established maxim which requires a separation 
between the different departments of power. The true 
meaning of this maxim has been discussed and ascer
tained in another place, and has been shown to be en
tirely compatible with a partial intermixture of those 
departments for special purposes, preserving them, in 
the main, disLinct and unconnected. This partial inter
mixture is even, in some cases, not onl y proper but neces

sary to the mutual defence of Lhe several members of t.he 
government against each other. An absolute or qualified 

negative in t.he executive upon the ::tcts of the legislative 
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body, is admitted, by the ablest adepts in political science 
to be an indispensable bauier against the encroachmenb 
of the Iauer upon the formc1. And it may, perhaps. with 
no less reason be contended, that the powers relati ng to 
impeachments arc, as before intimated, an essentia l check. 
in the hands of that body upon the encroachments of 
the executive. The division of them between the two 
branches o( the legislature, assigning to one the tight of 
accusing, to the other the 1 ight of judging, avoids the in. 
convenience of making the same persons both accusers 
and judges; and guards against the danger of persecution, 
from the prevalency of a factious spirit in either of those 
branches. As the concurrence of two thirds of the Senate 
will be requisite to a condemnation, the security to in. 
nocence, from th is additional circumstance, will be as 
complete as itself can desire. 

It is curious to observe, with what vehemence this part 
of the plan is assailed, on the principle here taken notice 
of, by men who profess to admire, withou t exceptio n, the 
constitution of this State; while that constitution makes 
the Senate, together with the chancellor and judges of 
the Supreme Court, not only a court of impeachments, 
but the highest judicatory in the State, in all causes, civil 
and criminal. The proportion, in point of numbers, of 
the chancellor and judges to the senators, is so incon ider
able, that the judiciary authority of New York, in the 
last resort, may, with truth, be said to reside in its enate. 
If the plan of the convemion be, in this respect, charge
able with a departure from the celebrated maxim which 
h as been so often mentioned, and seems to be so li tt le un
derstOod, how much more culpable must be the consti· 
union of New York? • 

A second objection to the Senate, as a court o( impeach· 
ments, is, that it contributes to an undue accumulation 

• In lhal of New j ersey, abo, lhe final judiciary aulhorily is in a 
branch o( lhe legislalure. In New Hampshire, l\lassachuseus, PenD· 
'> lvania, and South Carolina, one branch of the legislalure i5 the 
court for lhe trial of impeachments.-Puauus 
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of power in that bodr, tendi~g to give to th~ ~overnment 
a countenance too anstOcrauc. The Senate, ll 1s observed, 
iStO have concurrent authority with th~ Exccuth•e in the 
formation o( treaties and in the ap~tnt~nent to offices: 
if, say the objectors, to these prerogauve~ IS ~dde~ that of 
deciding in all cases of impeachment, 1t Wtll gtve a de
cided predominancy to senatorial influence. To an ob· 
jcction so liule precise in itself, it is not easy to _fin~ a 
very precise answer. Where is the '!'~asure or cr_tten_on 
co which we can appeal, for determmrng what will grve 
the Senate too much, too little, or barely the proper de· 
gree of influence? Will it not be more safe, _as well as ~ore 
simple, to dismiss such vague and uncer tatn ~lculauons, 
tO examine each power by itself, and to dectde, on gen
eral principles, where it may be deposited with most ad· 
vantage and least inconvenience? . . . 

If we take this course, it will lead to a more mtelltg1ble, 
if not to a more certain tesult. The disposi1ion of the 
power of making treaties, which has obtained in the plan 
of the convention, will, then, if I mistake not, appear to 
be fully justified by the consideration stated in a former 
number, and by others which will occur und~r th~ next 
bead of our inquiries. The expediency of the JUncuo~ of 
the Senate with the Executive, in the power of appomt
ing to offices, will, I trust, be placed in a light not less 
satisfactory, in the di quisitions under the same head. 
And I flauer my elf the ob ervations in my la~t paper must 
have gone no inconsiderable way towards proving that it 
was not easy, i( practicable, to find a more fit receptacle 
for the power o( determining impeachments, than that 
which has been chosen. I£ this be u·uly the case, the hypo
thetical dread of the too great weight o( the Senate ought 
to be di carded from our reasonings. 

But this h) pothesis, such as it is, has already been re
futed in the rcma1 ks applied to the duration in office 
presa ibed for the senators. It Kas by them shown, as WC!H 

on the ctedit of historical examples, as £1om the reason 
of the thing, that the most popular branch of every gov· 



THE FEDERAL ISr 

From the New York Packd, Tuesday, March u, 1788 

THE FEDERALIST NO. &] 

(11 AM I 1. T 0 l'.") 

T o the PcofJLe of the State of New York: 

THE constitlllion of .. the executi' e departn;cnt,~of the pro
posed government, claims next our auenuon. . 

There is hardly any part of the system w~rch cou ld 
have been aucnded with greater drfficulty 111 the ar
rangement of it than this; an~ there. is, perhaps, none 
which has been inveighed agamst wllh less candor or 
criticised with less judgment. 

H ere the writers against the Conslituti?n seem to l~avc 
taken pains to signali1e their talent of mrsrepresentauon. 
Calculating upon the aversion of the pe?ple to .monarchy, 
they have endeavored to enlist all t?etr JCalousrcs. and ap
prehensions in opposition to the rntended Prestdent of 
the United tales; not metely as the embryo, but as the 
full-grown progeny, of that detested parent. To establish 
the pretended affinity, they have not scrupled tO dra'~ ~e
~ources even from the tegions of fiction. The authonues 
'Of a magistrate, in few instances greater, in some instances 
less than those of a go\'et nor of New York, have been 
ma~ified into more than royal ~rer?gat~'·e~. H e has been 
decorated with attt ibutes supenor 111 dtgmty and splen
rior to tho~c of a ~ing of Great BtiLain. He has been 
,hown to us with the diadem sparkling on his brow and 
the imperial purple flowing in his trai~ .. He has btx;n 
~eated on a throne su1 rounded with mmtons and JUts
tresses, giving audience to the en\'O}'S of foreign .poten
tates, in all the ~upercil ious pomp of majesty. The tmages 
<Df Asiatic despotism and voluptuousness have scarcely 
been wanting to crown the exaggerated scene. \ Ve have 
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~ee~t ta.ught to tremble at the terrific visages of mur dcring 
Janu:ut~, and to blush at the unveiled ID}SLCrics of a 
future seraglio. 

_Auempts so extravagant as these to disfigute or, it 
mtg~u 1 ather be said, to metamorphose the object, ren
der It necessary to take an accurate ,·iew of its real nature 
and ~o1 m: in order as well to ascertain its true a~pect and 
genwne appearance, as to unma k the disingenuity and 
expose the fallacy of the counterfeit resemblances which 
ha\e been so insidiously, as well as industrious!}. propa
gated. 

In the execution of this task, there is no man who 
would not find it an arduous effort either to behold with 
moderation, or to treat with seriousness, the devices, not 
less weak thar~ wic~e?, w~ich ha~e been contrived to per
vert the pubhc opm10n m relauon to the subject. They 
so far ex~eed the usual though unjustifiable licences of 
party arttfice, that even in a disposition the most candid 
and tolerant, they must force the sentiments which favor 
an in~ulgent .construction of the conduct of political ad
versancs to grve place to a voluntary and unresc1 ved in
dignat!on. 1l i~ impossible not to bestow the imputation 
of de!Jberatc '.m~~sture and decept!on upon the gro~s 
pretence of a stmthtude between a kmg of Great Britain 
and a magistrate of the character marked out for that of 
t~e Presi~cnt of the United States. It is still m01·c impos
srble to withhold that imputation from the 1 ash and bare
faced expedients which ha"e bee·n emplo}ed to ghe suc
cess to the attempted imposition. 
!~one in tanc~, whid1 I cite as a sample of the general 

spmt, the tementy has proceeded so far as to ascr·ibe to 
~te President of the .United States a power which by the 
Instrument reported IS expressly alloued to the Executive 
o( the indi\'idual States. I mean the power of filling 
casual vacancies in the Senate. 

This bold experiment upon the discernment of his 
counu'}men has been hazarded by a writer who (what
ever may be his real merit) has had no inconsiderable 
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selected b) their fellow-citizens from the general mass, 

will be most likely to po~sess the information and discern

ment requisite to such complicated investigations. 
It was also peculiarly dc~irable to afford as little op

ponunit) as possible to tumult and disorder. This evil 

was notleaSlto be dreaded in the election of a magistrate. 

who was to have so important an agency in the adm in
istration of the government as the Pr c~ident of the United 

States. But the pt ecautions which ha\e been w happily 

concerted in the system under consideration, promise an 
effectual security agaimt this mischief. The choice o ( 

several, to form an intermediate body of elc<.tors, will be 

much less apt to convube the community with any 
extraordinary or violent movements, than the choice o £ 

one who was himself to be the final object of the public 

wishes. And as the electors, chosen in each State, arc to 
assemble and vote in the tate in which they are chosen, 

this detached and divided si tuation will expose them 

much less to heats and fennems, which might be com
municated from them to the people, than if they were 

all to be convened at one time, in one place. 
Nothing was more to be desired than that every prac

ticable obstacle shou ld be opposed to cabal, inu igue, and 
corruption. These most deadly adversaries of republican 

government might naturally ha"c been expected to make 
their approaches from more than one quarter, but ch iefl y 

from the desire in foreign powers to gain an improper 

ascendant in our councils. H ow could they bcuer gratify 
th is, than by raising a creature of their own to the chief 

magistracy of the Union? But the convention have 

guarded against all danger of this sort, with the most 
provident and judicious attemion. They ha'e not made 

the appointment of the Pre ident to depend on any pre

existing bodies of men, who might be tampered wid1 be
forehand to prostitute their votes; but they have referred 

it in the ftrst in tance to an immediate act of the people 

of America, to be exerted in the choice of persons for the 

temporary and sole purpose of making the appoimment. 
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prc!etable to have authorized the cnate to elect out of 
their own bodr an officer answc1 ing that description. But 
two considerations seem to justify the ideas of the con
vention in this respect. One is, that to secure at all timci 
the possibility of a definite resolution of the body, it is 
ncces~a• y that the President should have only a casting 
vote. And to take the senator o( any State Crom his scat 
as senator, to place him in that of President of the Senate, 
would be to exchange, in regard to the State from which 
he came, a constant for a contingent vote. The other con
sideration is, that as the Vice-P1csident may occasionally 
become a substitute for the President, in the supreme 
executive magistracy, all the reasons which recommend 
the mode of election preso i bed for the one, apply with 
great if not with equal force to the manner of appointing 
the other. It is remarkable that in this, as in most other in
stances, the objection which is made would lie against the 
constitution of this State. We have a Lieutenant-Gov
ernor, chosen by the people at large, who presides in the 
Senate, and is the constitutional substitute for the Gov
ernor, in casualties similar to those which would auth
orize the Vice-President to exercise the authorities and 
discharge the duties of the President. PuBuus 

From the New York Pocket, Friday, March r4, r788 

THE FEDERALIST NO. 6g 

(HAMJ LTON) 

To the People of the Stale of New York: 

I PROCI:.EO now to trace the real characters of th~roposed 
.Fxccutiv~;ts they are marked out in the plan of the con
vention This will serve to place in a strong light the un-
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fairness of the representations which have been made in 
regard to i~. . . . 

The f1i!'~ ~bing which ~tnkes our auenuon IS, that the 
cxecut:ve authori~, with few exceptions, is to be vested rna ""'''le ma,&illuue. This will scarcely, howe\·er, be con. 
-;idtreu ·as a point upon which any comparison can be 
g-r0tt'ndcd; for i(.. in this par~ic~lar, thcr_e be a resem
L!ance to the king of C1eat Bntam, there 1s not less a re
semblance to the Grand eignior, to the khan of Tartary, 
to the Man of the Seven Mountains, or to the governor of 
New York. 

That magistrate is tO be elected for four )Car~; and is to 
be reeligible as often as the people of the Unlled States 
shall think him worthy of their confidence. In these cir
cumstances there is a total dissimilitude between him and 
a king o£ Great Britain, who i~ an hereditary_ monan:~, 
possessing the c1 own as ~ patnmony descendible to l~ ts 
heirs forever; b11l there IS a close analogy bGtween /nm 
and a governor. of New. York, _wl~o i_s elect~d for. ll~ree 
years, and is reellgible without _11m1tauon or mten:n~ss1on. 
If we consider how much less umc would be reqUisite for 
establishing a dangerous influence in a single Stale, t~1an 
for establishing a like influence throughout the Umted 
States, we must conclude that a duration of four yea1 for 
the Chief Magistrate of the Union is a degree of perma
nency far less to be dreaded in that office, than a duration 
of three years for a corresp~nding office in a singl_e tate. 

The President of the Umted States would be hable. to_ 
be impeached, u ied, and, upon conviction of treason, 
bribery, or other high crimes or misdemeanors, remo~ed 
from office; and would afterwards be liable to prosecuuon 
and punishment in the ordi~a~y .course of Ia'~· !he 
person of .the king of Great Bntam 1s sacred a.n~J.n..v~ 
ble· there is no constitulional tribunal to wh1ch he 1s 
~~nable; no puni~hment to which he can be su?jected 
without involving the crisis of a national revoluuon. In 
th.is del icate and important circumstance of personal _re
'\ponsibility, the P residen t of Confederated America 
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would stand upon no better g-JOund than a governor o£ 
New York, and upon worse g-Jound than the governors 
of Maryland and Delaware. 

The President of the United States is to have power to 
retutn a bill, which shall ha\'e passed the two btancbes 
of the legislature, for reconsideration; and the bill so re
turned is to become a law, if, upon that reconsideration, 
it be approved by two lhirds of both houses. The king 
of Great Britain, on h is part, has an absolute negative 
upon the acts of the two houses of Parliament. The dis
usc of that power for a considerable time past does not 
affect the reality of its existence; and is to be ascribed 
wholly to the crown's having found the means of substi
tuting influence to authority, or the art of gaining a rna· 
jority in one or the other of the two houses, to the neces
sity of exerting a prerogative which could seldom be 
exe1ted without hazarding some degree of national agita· 
tion. The qualified negative of the President di[ers 
widely (rom this absolute negative of the British s<;>V
ereign; and tallies exactly with the revi~ionary authonty 
of the council of revision of this State, of which the gov
ernor is a constituent part. In this respect the power of the 
Pre ident wou ld exceed that of the gove1 nor of New York, 
because the former would possess, singly, what the latter 
shares with the chancellor and judges; but it would be 
precisely the same with that of the governor of Massa
chusetts, whose constitution, as to this article, seems to 

l1ave been the original from which the convention have 
copied. 

The Presidem is to be the "commander·in·chief of the 
army and na''}' .:>f the United States, and of the militia of 
the several tales, when called into the actual service of 
the United States. H e is to have power to grant reprieves 
and pardons for offences against the United tates, except 
in cases of impeachme111; to recommend to the comidera
tion or Cong-JeSS such measures as he shall judge necessary 
and expedient; g> convene, on extraordinary occasio~s, 
both h ouses of the legislature, or either of them, and, m 
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ca5e of d isagreement between them with respect to the 
time of adJOW nment, to adjout n them to such time as he 
bhall think proper; to Lake care that the laws be faithfu lly 
•executed; and to commission all officers of the United 
3tates." In most of thc~e particulars, the power of the 
President will resemble eq uall y that of the _king of Great 
B1 itain and of the gove1 nor of New York. The most ma
tCJ ial points of diffc1 encc a1 e these:-First. The Presi
dent will have only the oc.ca ional comma nd of such pan 
of the militia of the nation as by legislative provision may 
be called into the actual sc1' ice of the Union. The l...ing 
of CreaL Britain and the go' e1 nor of New Yot k have at 
all times the entire command of all the militia with in 
their several jurisdictions. In this article, therefore, the 
power of the President would be inferior lO that of ei tht:r 
the monarch or the gove1 nor. Secondly. T he Prcsidem i 
to be commander-in-chief of the army and navy of the 
United States. In this rcspcCL his authority wou ld be nom
inally the same with that of the king of Great Britain, bu t 
in substance much infe1 ior to it. It would amount to 
nothing more than the sup1eme command and direction 
of the military and naval fo1 ces, as ftrst Genet al and ad
miral of the Confederacy; while that of the British king 
extends tO the declaring of war and to the raising and 
regulating of fleets and annie ,-all which, by the Con
stitu tion under consideration, would appcnain to the 
legislaLUre. • The gove1 nor of New York, on the other 

• A writer in a Pennsylvania paper, under the signature of TAMO'\Y, 

ha~ a~~crtcd that the king of Great Britain owes his prc•ogative as 
commander-in-chief to :1n annual mutiny bill. The 11 uth i,, on the 
contrarv, that his prerogathe, in thi~ re.pect. is immemorial, and 
was only di,puted, "contrary to all tcason and precedent," a~ 6lack· 
stone, \Ol. i., page 262, expte''~ it, by the Long Parliament of 
Charles L: but b~ tbe statute the 13th of Charles II ., chap. 6, it w;1' 

declared to be in the l..ing alone, for that the wle 'ltpremc go\ern· 
ment and command of the militia within his Majesty's realm' and 
dominiom, and of all forces hy 'ca and land, and of all foil\ and 
places of strength, EVFR W\S A'D tS the undoubted right of hi, Maj· 
esty and his royal predecessors, l..ings and queens of England, and 
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his agency in it from aUording lhe desired impunity? The 
better to judge of this mauer, it wiU be necessary to reco}. 
lect, that, by the p• oposed Constitution, the offence or 
treason is limited "to levying war upon the United States. 
and adhering to their enemies, giving them aid and com. 
fort"; and that by the Jaws of New York it is confined 
within similar bounds. Fourthly. The President can only 
adjourn the national legislature in the single case of d is
agreemem about the time of adjournment. The British 

1 monarch may prorogue or even dissolve the Parl iament. 
The governor or New York may also prorogue the legis
lature of this State for a limited time; a power which, in 
certain siLUations, may be employed to very important 
purposes. 

The President is to have _power, with the advice and 
consent or the Senate, to make treaties, provided two 
thi_rd~ o~ the sen:nors present concur. The king of Great 
Brllatn •s the sole and absolute representative of the na
tion in all foreign transactions. H e can of his own accord 
make treaties of peace, commerce, alliance, and of every 
other description. It has been insinuated, tha t his au
thority in this respect is not conclusive, and that his con
ventions with foreign powers are subject to the revision, 
and stand in need of the ratification, of Parliament. But 
I believe this doctrine was never heard of, until it was 
broached upon the present occasion. Every jurist • o£ 
that kingdom, and every other man acquainted with its 
Constitution, knows, as an established fact, that the pre
rogative of making treaties exists in the crown in its ut
most plentitude; and that the compacts emered into by 
the royal authority have the most complete legal validity 
and perfection, independent of any other sanction. The 
Parliament, it is true, is sometimes seen emploring itsel£ 
In altering the existing Jaws to conform them to the stip
\liations in a new treaty; and this may have possibly 
given birth to the imagi nation, that its cooperation was 
necessary to the obligatory efficacy of the treaty. But this 
• J'ide Blad . .stone·s "CommcmariC$,'" vol. i., p. 257--PUBLtUi 
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parliamcm:uy interposilion proceeds from a difietent 
cause: !rom the necessity of adjusting a most artificial and 
intricate system of re,·enue and commercial laws, to the 
changes made in them by the operation of the u eaty; 
and of adapting new provisions and precautions to the 
new state of things, to keep the machine from 1 unning 
into disorder. In this respect, therefore, there is no com
parison between lhe intended power of the President and 
the actual power of the Bri ti h sovereign. The one can 
perform alone what the other can do only with the con
currence of a branch of the legislature. It must be ad
mitted, that, in this instance, the power of the fede1 al 
Executive would exceed that of :my State Executive. But 
this arises natura lly from the sovereign power which re
lates to treaties. If the Confedex-acy were to be dissolved, 
it would become a question whether the Executives o£ 
lhe several States were not solely invested with that deli
cate and important prerogative. 

The President is also to be authorized tO receive ambas
sadors and other public m inisters. This, though it has 
been a rich theme of declamation, is more a matter of 
dignity than of authority. I t is a circumstance which will 
be without consequence in the administra tion of the gov
ernment; and it was far moYe conveniem that it should be 
arra nged in this manner, than that there should be a 
neces ity of convening the legislature, or one of its 
branches, upon every arrival of a fore ign mi nister, though 
it were merely to take the place of a departed predecessor. 

The President is to nominate, and, with the advice and 
consent of the Senate, to appoi nt ambassadors and other 
public ministers, judges of the Supreme Court, and in 
general all officers of the United States establi hed by law, 
and whose appointments are not otherwise provided for 
by the Constitution. The king of Great Britain is em· 
phatically and truly styled .tbe fountain of honor. lie not 
on ly appoints to all offir.es, but can create offices. He can 
confer titles of nobility at pleasure; and has lhe disposal 
of an immense number of church preferments. There is 



454 THE FEDERA L IST 

mem, the whole power of which would be in the banda 
of the elective and periodical servants of the people · 

• • IS 
an anstocracy, a monarchy, and a despotism. Pusuus 

from the New Yor.lt Pac.ltet, Tuesday, March r8, r788 
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(11 A M I L T 0 N) 

T o the People of the State of New York: 

Tu_ERE is an idea, which is not without i ts advocates, that 
a v•g?rous Executive is inconsistent with the genius of re
publican government. The enlightened well-wishers to 
th is sp~~ies ~f gov~rnment must at least hope that the 
suppos1t10~ ~s clestnut~ of foundation; since they can 
never aclm•tlls_u uth, Wlt?out at t~e s~me time admitti ng 
the co1~de~nauon ?f the1r own pnnctples. Energy in the 
Execuuve ts a J~admg c~aracter in lhe definition of good 
governmenl. h ts e:,scnual to the protection of the com: 
munity against foreign attacks; it is not Jess essential to 
the steady ad?lin istratio~ of the Jaws; to the protection of 
p~orc:ny aga~nst those megular and high-handed com
OI~au~ns wh1ch some~imes inten-upt the ordinary course 
of JUSuce; to the secu1JLy of liberty against the enterprises 
and assaults of ambition, of faction, and of anarchy. 
Every man the lea t conversant in Roman story, knows 
how often that republic was obliged to take refuge in the 
absolute power of a single man, u nder the fonnidable 
~ill~ ~ictatq_r~ as well against the intrigues of ambit ious 
md1v1duals who aspired to the tyranny, and the seditions 
of whole classes of the community whose conduct threat
e_ned the exi~tence of all government, as against th e inva
SIOns of external enemies who menaced the conq uest and 
destruction of Rome. 

, 
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There can be no need, however, tO multiply arguments 
or examples on this head. A feeble Executive implies a 
feeble execution of the government. A feeble e"ecuLion 
is but another phrase for a bad execution; and a govern
ment ill executed, whatever it may be in theory, must be, 
in practice, a bad go,·ernment. 

Taking it for granted, therefore, that all men of sense 
will agree in the necessity of an energetic Executive, it 
will only remain to inquire, what are the ingredients 
which constitute this energy? How far can the) be com
bined with those other ingredients which constitute safety 
in the republican sense? And how far does this combina
tion characterize the plan which has beep reported by the 
convention? 

The ingredients which constitute energy in the Execu-
tive arc, f1rst, unity; secondly, .Q.uration; thirdly, an ade- 7 
quate provision for its support; founhly, competent 
powers. 
-The ingr.tdlcnt.$ ~ch c~ute safety in the repub· 
lican sense are, first, a due dependence on the people; sec
ondly, a due responsibilily:" 

T h ose politicians and statesmen who have been the 
most celebrated for the soundness o( their principles and 
for the justice of their views, have declared in favor of a 
single Executive and a numerous legislature. They have, 
with great propriety, considered energy as the most necc . 
sary qualification of the former, and have regarded thi as / 
mo~t appl icable to _eower in a single hand; while they / 
have, with equal propriety, cons1aered the latter as best 
adapted to deliberation and wisdom, and best calculated 
tO conciliate the confioence Of the people and to secure 
their privileges and interests. 

That unit) is conducive to energy will not be displlled. 
Decision, activity, secrecy, and despatch will generally 
characterize the proceedings of one man in a much more 
eminent degree than the proceedings of any gre:uer num
ber; and in proportion as lhe number is increased, these 
qualities will be diminished. 
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their anciem authorities and digruties; the Consuls, who 

were generall) cho~en out of the former body, wen: com

monly united by the penonal interest they had in the 

defence of the pri\ilege. of theit order. In addition to thi• 

moti'e of union, after the arms of the republic had con· 

siderably expanded the bounds of its empitc, it bccarne 

an established custom with the Consuls to divide the ad

mi nisu ation between themseh es by lot-one of them 

scmaining at Rome to govern the city and its environs, 

the other taking command in the mote d istant ptO\ inces. 

This expedient must, no doubt, have had great influence 

in pre\'enling tho~e collhions and rivalships which miglu 

otherwi~e have embroiled the peace of the republic. 

But quining the d im light of hisLOrical research, auach

ing ourselves pmely to the dictateS oLreason and good 

_;,ense~ we shall discover much greater cause to reject than 

to appro"e the idea of plurality in the Executive, under 

any mod ificalion whatever. 
\ Vherever two or more persons are engaged in any com

mon entet·pt ise or pursuit, there is always danger o( dif

ference of opinion. If it be a public trust or office, in 

which they are clothed with equal dignity and authori ty, 

there is pecul iar da nger of personal emulation and even 

animosity. From either, and especially from all these 

causes, the most bitter dissen ions are apt to spring. 

Whenever these happen, tl1ey lessen the respectabi lity, 

weaken the authority, and distract the plans and opera

tions of those whom they d i,·ide. If they should unfortu

nately assail the supreme executive magistracy of a coun

ll y, consisting of a plurality of persons, they might im· 

pede or frustt ate the most important measm es of the gov

ernment, in the most critical eme1gencies of the state. Ancl 

what is still worse, they might split the community into 

the mo l violent and irreconcilable factions, adhering dif

ferently tO the different indi\' iduals who composed the 

magistracy. 
1\len often oppose a thing, merely because they have 

had no agency in planning it, or because it may have been 
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planned by those whom they dislike. But if they have 
been consulted, and have happened to d isapprove, op
position then becomes, in their estimation, an indispensa. 
ble dut_y of self-love. They seem to Lhink themselves 
bound 111 honor, and by all the motives of personal in. 
fallibility, to defeat the success of what ha been resolved 
upon contrary to their sentiments. Men of upright, benev
ol_cm tcmpe1s have too many opportunities o f remar king. 
Wllh horror, to what desperate lengths this disposition is 
~ometi mes ca1 ried, and how often the great imerests of 
society are sacrificed to the vanity, to the conceit, and to 
the obst inacy of individuals, who have credi t enough to 
~ake their passions and_ their caprices interesting to man
~• nd. Perhaps the quesuon now before the public may, in 
Hs consequences, afford mela ncholy proofs of the effects 
of this despicable frai lty, or rather detestable vice, in the 
hu man character. 

U pon the principles of a !ree government, inconven
iences fr_om the. source just t;ncn tioned must necessarily 
?e subm m ed to 1n the formauon of the legislature; bu t it 
•s unnecessary, and therefore unwise, to introduce them 
imo the constitu tion of the Executive. It is here too that 
they may be most pernicious. In the legislatu re, prompti
tude of decision is oftener an evil than a benefit. The di{
[eJ ences of opinion, and the jarrings of partie;-IO that 
d_epanment of the government, though they may some
umes obstruct salutary plans, yet often promote dclibeJ:a. 
tion and circumspection, and serve to check excesses in 
the majority. vVhcn a resolution too is once taken, the 
oppo ition must be at an end. That resolut ion is a Jaw 
and resistance to it pu nishable. But no fa,·orable circum: 
stances palliate or atone for the disadvantages of d issen
sion in the executive de.eanment. Here, they are pure and 
unmixed. There is no point at which they cease to oper
ate. They serve to embarrass and weaken the execution of 
the plan or measure to which they relate, from the fi rst 
~ tep to the fi nal concl usion of it. They constantly counter
act those qualities in the Executive whkh are the most 
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necessary ingredients in its composilion,-vigor and ex
pedition, and this without any counterbalancing good. In 
the conduct of war, in which the energy of the Executive 
is the bulwark. of the national secuJ·ity, every thing would 
be to be apprehended from its plurality. 

I t must be confessed that these observations apply will1 
principal weight .to the first case sup~sed-that i , t? a 
plurality of magtstrates of equal d•gn•ty and authonty, 
a scheme, the advocates for which are not likely to fonn a 
numerous sect; but they apply, though not with equal, 
yet with considerable weight to the project of a council, 
whose concurrence is made constitu tionally necessary to 
the operations of the ostensible Executive. An artful 
cabal in that council would be able to distract and to 
enervate the whole system of administration. If no such 
cabal should exist, the mere diversity of views and opin
ions would a lone be sufficien t to tincture the exercise of 
the executive authority with a spiri t of hab itual feeb le
ness and dilatoriness. 

But one of the weightiest objections to a plurality in 
the Executive, andWhich lies as much against the last as 
the first plan, is, that it tends to conceal faults and destroy / 
responsibili ty. Responsibility is of two kinds--to censure 
and to punishment. T he first is the more important of 
the two, especially in an elective office. Man, in public 
trust, will much oftener act in such a manner as to ren-
der him unworthy of bei ng any longer trusted, than in 
such a manner as to make him obnoxious to legal pun
ishment. But the multiplication of the Executive adds to 
the d ifficu lty of detection in either case. I t often becomes 
impossible, amidst mutual accusations, to determine on 
whom the blame or the punishment of a pernicious meas-
ure, or series of pernicious measures, ought really to fall. 
It is shifted trom one to another with so much dexterity, 
and under such plausible appearances, that the public 
opi nion is left in suspense about the real author. The cir· 
cumstances which may have led to any national miscar-
riage of misfortune are sometimes so complicated that, 
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a number, as on account of the uncenainty on whom it 
ought to fall; and, secondly, the opportunity of discover
ing with facility and clearness the misconduct of the per
sons they trust, in order either to their removal from 
office, or to their actual punishment in cases which admit 
of it. 

ln England, the king is a pc1 pctual magistrate; and it is 
a maxim which I1as ol>taincd for the sake of the public 
peace, that he is unaccountable for his administration, 
and his person sacred. Nat.hing. therefore, can be wi~er in 
ti1at kingdom~ than to annex to the king a constitutional 
council, who may be responsible to the nation for the ad
,ice. Lhey give. "'i'\'ithout thi<t, there would be no respon
sibility whatever in the executive department-an idea 
inadmissible in a free government. But even there the 
king is not bound by the resolutions of his council, 
though they are answerable for the advice they give. He 
is the absolute master of his own conduct in the exercise 
of his office, and may observe or disregard the counsel 
given to him at his sole discretion. 

But in a republic, where every magistrate ought to be 
personally responsible for his behavior in office, the 
reason which in the British Constitution dictates the 
propriety of a council, not only ceases to appl)', but tul ns 
against the institution. In the mona1chy of Great Britain, 
it furnishes a substitute for the prohibited responsibilit) 
of t.be chief magistrate, which serve in some degree as a 
hostage to the national justice for his good beha"ior. In 
the AmcJ ican republic, it would serve to destroy, or would 
greatly diminish, the intended and necessary responsi
bility o( the Chief Magistrate himself. 

The idea of a council to the Executive, which has so 
generally obtained in the State consLi Lutions, has been 
derived from that maximo£ 1cpublican jealousy which 
considers power as safer in Lhe hands of a number of men 
Lhan of a single man. If the maxim should be admiued 
to be applicable to the.case, I should contend that the 
advantage on ti1at side would not counterbalance the 
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tentions, are often the instrumentS and accomplices of his 

bad, and are almost always a cloak to his faults. 
I !orbear to dwell upon the subject o£ expense; though 

it be evident that if the council should be numerous 

enough to answer the principal end aimed at by the insti

tution, the salaries of the members, who must be drawn 

from their homes to reside at the seat of government, 
would form an item in the catalogue of public expendi

tures too serious to be incurred for an object of equ ivocal 

utility. I will only add that, prior to the appearance of 
the Constitution, I rarely met with an intelligent man 

from any of the States, who did not admit, as the result 

of experience, that the UNITY of the executive of this 
State was one of the best of the distinguishing features 

of our constitution. PunLIUS 

From the New York Packet, Tuesday, Marcl1 18, 1788 

THE FEDERALIST NO. 7 • 

(HAM 1 LTON} 

T o the People of the State of New York: 

DuRA noN in office has been mentioned as the second req
uisite to the energy of the Executive authority. This has 

relation to two objects: to the personal firmness of the 

executive magistrate, in the employment of his constitu
tional powers; and to the stabi lity of the system of admin

istration which may have been adopted under his aus

pices. " ' ith regard to the first, it mu t be evident, that the 

longer the duration in office, the greater will be the ptob
ability of obtaining so important an advantage. It is a 

general principle of human nature, that a man will be 

interested in whatever he pos esses, in proportion to the 

firmness or precariousne' s of the tenure by which he holds 



4 70 T H E F £DE R A LIST 

virtues, and to secure to the government the advantage of 
permanency in a wise system of adminisLration. 

Nothing appears more plausible at first sight, t.or more 
ill-founded upon close inspection than a scheme which 
in relation to t11e p1 escm poim has had some respectable 
advocates,-! mean that of continuing tlle chief magis
trate in office for a certain time, and then excludi ng him 
from it, either for a limited period or forever after. This 
exclusion, whether temporat y 01 perpetual, would have 
nearly the same effects, and these effects would be for the 
most pat t rather pernicious than salutary. 

One ill effect of the exclusion would be a diminution 
o( the inducements to good behavior. There arc few men 
who would not feel much less zeal in the discharge of a 
duty, when they we1e conscious that the ad,antages of 
the station with which it was connected muH be tclin
quished at a determinate period, than when they were 
permitted to entcttain a hope of obtaining, by meriting, 
a continuance of them. This position will not be dis
puted so long as it h admitted that the desire of reward 
is one of the strongest incentives of human conduct; or 
that the best security for the fidelity of mankind is to 
make their interest coincide with their duty. E'en the 
love of fame1 tlle ruling 2assion of thc..noblcst minds, 
which would prompt a man to plan and undertake ex
tensive and arduous enterprises for the public benefit, re
quiring considerable time to mature and perfect them, 
if he could flatter himself with the prospect of bei ng al
loweo to fini sh what he had begtm, would, on Lhc con
trary, deter him from the undertaking, when he foresaw 
~at he must quit the scene before he could accomplish 
the work, and must commit that, togetller with his own 
reputation, to hands which might be unequal or un
fri end ly to the task. The most to be expected from the 
generality of men, in such a situation, is the negative 
merit of not doing ha1 m, instead of the positive merit of 
doing good. 

An•ther ill effect of the exclusion would be the temp-
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ing the commu nity of the advamage oE Lhe cxpctience 
gained by the chief magistrate in the exercise of his of
fice. That experience is the parelll of wisdom, is an adage 
the tnah of which is recognized by the wi,est as well as 
the simplest of man~i nd. 'Vhat more desirable or more 
essential than this quality in the governors of nations? 
'Where mote de!tirable or more essential than in the fi rst 
magisu ate o( a nation? Can it be wi~e to put this desir
able and essential quality undet the ban o( the Constitu
tion, and to declate dtat the moment it is acqu ired, its 
possessor shall be compelled to abandon the !ttation in 
which it was acqu it ed, and to which it is adapted? This, 
n everchclcss, is the precise impoll of all those tcgulat ions 
which exclude men from set ving their counu )', by the 
choke of their fellow-citizens, after they have b) a course 
of set \ icc fitted thcm~elves for doing it with a grea ter 
degree of utility. 

A fourth ill effect of the exclu!tion would be the banish· 
ing men from stations in which, in certain emetgcncies o( 
the state, their p• c~ence might be of the greate~t moment 
to the public interc~t or safet). There is no nation which 
has not, at one pet iod or another, experienced a n abso
lute necc~sity of the services of patticular men in par
ticular situations; perhaps it would not be too snong to 
say, to the preset vat ion o( its political existeme. How 
unwise, therefore, mu t be e\ e1) such seJ(.den) ing or
dinance as serves to prohibit a nation f1om making u e of 
irs own citi7ens in the manner best ~uited to its exigencies 
and circumstances! 'Vithout suppo'>ing the persona l es
sential ity of the man, it is evident that a change of the 
chief magi'>trate, at the breaking out of a war, or at any 
similar c1 bis, for another, even of equal merit, would at 
all times be detrimental to the community, i na~m uch as it 
would !tubstitute inc,perience to cxpct ience, and would 
tend to unhin and set afloat the a lready settled tra in of 
the administration. 

A fifth ill effect of the exclusion would be, that it would 
operate :u a constitutional interdiction of stabil ity in the 
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beget equal circumspection, though of a different kind. 
On the other hand, as men generally derive confidence 
from their numbers, they might often encourage each 
other in an act of obduracy, and miglu be less sensible to 
the apprehension of suspicion or censure for an in
judicious or affected clemency. On these accounts, one 

, man appears to be a more eligible dispenser of t.he mercy 
of governmem, than a body of men. 

The expedjency of vesting the power of pardoning in 
the President has, iC I mistake not, been only contested 
in relation to the crime of treason. This, it has been 
urged, ought to have depended upon the assent of one, 
or both, of the branches of the legislative body. I shall 
not deny that t.hete ate strong reasons to be assigned for 
requiring in t.his particular the concurrence of that body, 
or of a part of it. As\reason1is a cri me levelled at the im
mediate bein8' of the society, when the laws have once 
ascenainec:itlle guilt oftne offender, there seems a fitness 
in referring the expediency of an act of mercy towards 
him to the judgment o£ the legislature. And this ought 
the rather to be the case, as the supposition of the con
nivance of the Chief Magistrate ought not to be entirely 
excluded. But there are also strong objections to such a 
plan. I t is not to be doubted, that a single man of pru
dence and good sense is better fitted, in delicate con
junctures, to balance the motives which may plead for 
and agajnst the remission of the puni hment, than any 
numerous body whatever. lL deserves particular at
tention, that treason will often be connected with sedi
tions which embrace a large proportion of the com
munity; as lately happened in Massachusetts. In every 
such case, we might expect to see the representation o( 
the people trunted with the same spirit which had given 
birth to the offence. And when parties were pretty equally 
matched, the &ecret sympathy of the friends and favorers 
of the condemned person, availing itself of the good. 
nature and weakness of others, might frequently best0\1 
impunity where the terror of an example was necessary. 
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For the irldtpendent joumal 

T ilE FEDERALIST NO. 75 

(HAMILTON) 

To the People of the State of New York: 

Tm: Pre~ident is to have power, "by and with the advice 
and coment of the Senate, to make treaties, provided two 
thirds of the senators present concur." 

Though this provision has been assailed, on different 
grounds, with no small degree of vehemence, I scruple 
not to declare my firm persuasion, that it is one of the 
best digested and most unexceptionable parts of the plan. 
One ground of objection is the trite topic of the intermix
LUre of powers: some contending that the President ought 
alone to possess the power of making u eaties; others, that 
it ought to have been exclusively deposited in the Senate. 
Another source of objection is de1 ived from the small 
number of persons by whom a ueaty may be made. Of 
those who e~pouse this objection, a part are of opinion 
that the House of Represematives ought to have been 
associated in the business, while another part seem to 
think that nothing more was necess::u y than to have sub
stituted two thirds of all the members of the enate, to 
two thirds of the members jJrcsent. As I flatter myself the 
observations made in a preceding number upon this part 
of the plan must have sufficed to place it, to a discerning 
eye. in a very favorable light, I shall here content myself 
with olfeling only some supplemental y remarks, prin
cipally with a view to the objections which have been just 
stated. 

With regard to the intermixture of powers, I shall rely 
upon the explanations already given in other places, of 
the true sense of the rule upon which that objection is 
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founded; and shall take it for granted, as an inference 
fro~ rhem, t.h~t the union of the ExecULi\ e with the Sen. 
ate, m the arucle of treaties, is no infringement of that 
rule. I vemur~ to add, that the particular nature of the 
power of ~akrng treaties indicates a peculiar propriety 
tn that unron. Though several writers on the subject of 
govem~.em place. ~at ~wer in the class of executive 
auLJ_tontres, yet thrs LS evrdently an arbitrary disposition · 
for If we attend carefully LO its operation, it will be fou nd 
tO partake more of the legislative than of the executive 
character, though it does not seem strictly to fall within 
th~ definition. of ~ther of them. The essence of the legis
lat,ve .authonty 1s to enact laws, or, in other words, to 
prescrrbe r.ules for the regulation of tbe society; while 
the execuuon of the laws, and the employment of Lbe 
common strength, either for th is purpose or for the com
mon d.efcnce, ~eem to comp1 i~e all the functions of the 
exe~uuve ~agrstrate. The power of making treaties is, 
plarnly, neJLher the one nor the other. I t relates neither 
to the execution of the subsisting laws, nor to the enaction 
of new ones; and still less to an exertion of the common 
str~ngth. Its o~ects are COl\'TRACTS with foreign natio!ls. 
whrcl1 .have the force of law, but derive it from the obli
gations of good !a.ith. They are not rules prescribed by 
ahe sovereign to the subject, but agreements between 
.sovereign and sovereign. The power in question seems 
therefore to .form a distinct. de~artmem, and to belong, 
properly, nenher to tbe legrslauve nor to the executive. 
The qualities elsewhere detailed as indispen able in the 
~anagement of foreign negotiations, point out the Execu
tiVe :U the most fit agent in those transactions; while tbe 
vast rmponance of the trust, and the operation of treatie' 
as laws, ~lead strongly for the patticipation of the whole 
or a portron of the legislative body in the office o( making 
them. 

H owever proper or safe it may be in governments 
where th~ exec~tive magi~trate is an hereditary monarch, 
to commrt to him the enure power of making treaties, it 
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would be utterly unsafe and improper to intrust that 
power to an cleclive magistrate of four years' duration. It 
l1as been remarked, upon another occasion, and the re
mark is unquestionably just, that an hereditary monarcl1, 
though often tbe oppressor of his people, has petsonally 
too much stake in the government to be in any material 
oangerof-being corrupted by fore ign powers. But a man 
raisect"from the station of a private citizen to the tank o( 
cT1icf magistrate, possessed of a moderate or slender for
tunc, and looking forward to a period not very remote 
when he may probably be obliged to return to the station 
{rom which he was taken, might sometimes be under 
temptations to sacrifice his duty to his interest, which it 

'"ould require superlative virtue to withstand. An avari
cious man might be tempted to betray the intere~ts of the 
state to the acquisition of wealth. An ambitious mar 
might make his own aggrandizement, by the aid or a 
foreign power, the price of his treachery to his con-

stituents. The history of human conduct does not war
rant that exalted opinion of human virtue whicll would 
make it wise in a nation lO commit interests of so delicate 
and momentous a kind, as those which concern its inter
course with the rest of the world, to the sole disposal of 
a magistrate created and circumstanced as would be a 
President of the United States. 

To have intrusted the power of making treaties to the 
Senate alone, would have been to relinquish the benefits 
of the constitutional agency of the President in the con
duct of foreign negotiations. It is true that the Senate 
wou ld, in that case, have the option of employing him 
in th is capacity, but they would also have the option o( 
letting it alone, and pique or cabal might induce the lat
ter rather than the former. Besides this, tbe ministerial 
servant of the Ser;~ate could not be expected to enjoy the 
confidence and respect of foreign powers in the same de
gree with the constitutional repre entatives of the nation, 
and, of course, would not be able to act wi th an equal 
degree of weight or efficacy. While the Union would, 
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From the New York Packet, Tuesday, April r, r788 

THE FEDERALIST NO. 76 

(11 AM J LTON) 

To the People of the State of New York: 
T tm President is "LO nominate, and, by and with the ad· 
vice and consent of the Senate, to appoint ambassadors, 
other public ministers and consuls, judges of the Supreme 
Court, and all other officers of the United States whose 
appoimments are not otherwise provided for in the Con
stitution. But the Congress may by law vest the appoi"lt
ment of such inferior officers as they think proper, in 
the President alone, or in the courts of law, or in the 
heads of departments. The President shall have power 
to fill up all vacancies which may happen during the re
cess of the Senate, by granting commissions which shall 
expire at the end of their next session." 

I t has been observed in a former paper, that "the true 
test of a good government is i ts aptitude and tendency to 
produce a good administration." If the justness of this ob
servation be admitted, the mode of appointing the officers 
of the United States contained in the foregoing clauses, 
must, when examined, be allowed to be entitled to par
ticular commendation. It is not easy to conceive a plan 
better calculated than this to promote a judicious choice 
of men for filling the offices of the Union; and it will not 
need proof, that on this point must essemially depend 
the character of its administration. 

It will be agreed on all hands, that the power of ap
pointment, in ordinary cases, ought to be modified in one 
of three ways. It ought either to be vested in a single man, 
or in a select assembly of a moderate number; or in a 
single man, with the concurrence o£ such an assembly. 



492 THE FE 0 E RA 1. 1 S r 

The exercil>C of it b) the people at large will be 1 eaclily 
admiucd to be impranicablc; a!> wai, ing C\et} other con
sidctation, it would lea\c them little time to do an) thing 
ehe. \\'hen, thetefotc, mention is made in the subse<Juent 
reasonings, of an a!tseml>ly or body of men, what is said 
must be uncler:>tood to relate to a select body 01 asscntbly, 
o( the description alt cady gi vcn. T he people collccti vcly, 
from their number and from their dispersed sittl"l. tion, 
cannot be 1 egulated i 11 thlir lllO\ cment!> by that system
a tic spirit of cabal and inu iguc, which wiJI be UJ ged as 
the chief objectiom to reposing the power in q uestion in 
a body of men. 

"1 hose who have themsches reflected upon the subject, 
or who have attended to the obsenations made in other 
p:uts of these papet :., in relalion to the appointmcm of 
tlw President, will, I prc<:.ume, agtee to the position, that 
there would always be gtcat probability of having the 
pl ace supplied by a man of abi li ties, at least respecta ble. 
Pt cmising this, I proceed to lay it down as a t tdc, that 
one man of discernment is better filled to analyze and 
eMimate the peculiar qualities adapted to particu la r of
fices, than a body of men of equal or perhaps e ' en o( 
supet ior cliscernmem. 

T he sole_ and undivided rcspon.,ibility of one man will 
naturally beget a Ji,·elicr seme of dut) and a more exact 
tegard to reputation. I fe will, on this account, feel him
sci( under stronger obligations, and more intete'>tCd to 
im estig.:ue with care the qualities requisite to the stations 
to be fill ed, and to prefer with impartiali ty the persons 
who mar have the fairest pretensions to them. lie will 
ha ve fewer personal attachments to gratify, tha n a body 
of men who may each be supposed to have an eq ual 
number; and will be so much the Jess liable to be misled 
by the sentimentS of friendship and of affection. A single 
well-tHrected man, by a single u nderstanding, cannot be 
distracted and warped by that d iversity of ' iews, feelings, 
and imeresLS, which frequently d istract and watp the 
resolutions of a collective body. There is nothing so apt 
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would be as complete as if he were to make the final ap
pointment. There can, in this view, be no difference 
between nominating and appointing. The same motives 
which would influence a proper discharge of his duty in 
one case, would exist in the other. And as no man could 
be appointed but on his previous no~nation,_ ever y_ man 
who might be appointed would be, m fact, h1s ch01ce. 

But might not his nomination be ovenuled? I gram 
it might, }et this could only be to make pl?ce for an
other nomination by himself. The person ulumately ap
pointed must be the object of his preference, though 
perhaps not in the first degree. It is also not very prob
able that his nomination would often be overruled. The 
Senate could not be tempted, by the preference they 
miglu feel to another, to reject the one proposed; be
cau~e they cou ld not assure themselves, that the person 
they might wish would be brought forward by a second 
or by any subsequent nomination. They could not even 
be certain, that a (uLUre nomination would present a can: 
did:ue in any degree more acceptable to them; and as 
their dissent might cast a kind of stigma upon the in
dividual rejected, and might have the ~ppear~nce of~ r~
flection upon the judgment of the chtef magJstrate, tt 1s 
not likely that their sanction would often be refused, 
where thete were not special and strong reasons for the 
refusal. 

T o wha t purpose then require the cooperation of the 
Senate? I answer, that the necessity of their concurrence 
would have a powerful, though, in general, a silen~ ~pcr
ation. It would be an excellent check upon a sptrt t of 
favoritism in the Pre idem, and would tend greatly to 
prevent the appointment of u~fit characters from State 
prejudice, from family connecuo~, from per~~nal atta~ 
men~. or f1om a view to populanty. In addtuon to th 1s, 
it would be an efficacious source of stability in the ad
mi nistration. 

I t will readily be comprehended, that a man who had 
himself the sole disposition of offices, would be governed 
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much more by his private inclinations and interests, than 
when he was bound to submit the propriety of h.is choice 
to the dhcu~sion and determination of a diffe1ent and 
independent body, and that body an emire b1 anch of the 
legi lature. The possibility of rejection would be a ~trong 
motive to care in proposing. The danger to his own lepu
tation, and, in the case of an elective magistrate, to his 
political existence, from betraying a spi1 it of favotitism, 
or an unbecoming pursuit of populalit), to the ob~ena
tion of a body whose opinion would have great weight in 
forming that of the public, could not fail to operate as a 
ba1 rier to the one and to the other. H e would be both 
ashamed and afraid to bring forward, for the mo~t d is
tinguished or lucrative stations, candidates who had no 
other merit than that of coming from the same State to 
which he particularly belonged, or of being in some way 
or other personally allied to him, or of possessing the 
necessary insignificance and pliancy to render them the 
obsequ ious instruments of his pleasure. . 

To this reasoning it has been objected that the Presi
dent, by tl1e influence of the power of nomination, may 
secure the complaisance of the Senate to his views. This 
supposition of universal Yenality in human nalllre is ~i~tle 
less au error in political reasoning, than the suppOSitiOn 
of uni\•ersal rectitude. The institution of delegated power 
implies, that there is a portion of virtue and ho_nor among 
mankind, which may be a reasonable foundauon of con
fidence; and experience justifies the theory. It has been 
fou nd to exist in the most corrupt periods of the most 
corrupt governments. The venality of the British House 
of Commons has been long a topic of accusation against 
that body, in the country to whicl1 they belong. as well 
as in this; and it cannot be doubted that the charge is, to 
a considerable extent, well founded. But it i as little to 
be doubted, that there is always a large proportion of the 
body, which consists of independent and public-spi.-ited 
men, who have an influential weight in the councils of 
the nation. H ence it is (the present reign not excepted) 
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powets of the executive department, which, I have en
d;avore~ to h~w, combines, a~ far as republican prin
oples wtll admll, all the requtsites to energy. The re
maining it~quit y is: ~oes it also combine the requisites 
to safety, tn a republican sense,-a due dependence on 
t~e people, a due rcsponsibilit) ? The answer to this ques
uon has been anticipated in the investigation of its other 
~laracteristics, and is atisfactorily deducible from these 
Circumstances; from the election of the Presidem once in 
four years by persons immediately chosen by the people 
~or that purpose; and from his being at all times liable to 
tmpea_chment, trial, dismission from office, incapacity to 
serve tn any other, and to fotfeiture of life and estate by 
subsequent pro ecution in the common course of law. 
But thes~ preca utions, great as they are, are not the only 
ones whtch the plan of the convention has provided in 
fav?r of the public security. In the only instances in 
whtch the.: abuse of th~ execut_ive authority was materially 
to be feared, the Chtcf Magtstrate of the United States 
would, by that plan, be subjected to the control of a 
branch of the legislative body. \\'hat more could be de
!>ircd by an enlightened and reasonable people? 

Puouus 

From ~lcLr.A,'s Edition, Nn» l'orh, MDCCLXXXVIII 

TIIE FEDERALIST 1'\0. 78 

( 11 A :Ill L T 0 N) 

T o llze PeojJlc of lhe Stale of New York: 

\V£ I'ROCft o now to an examination of the judiciary de- _ 
panmenL of the propo'>ed government. 1 

In unfolding the defects of the existing Confederation, 
the utility and necessity of a federal judicature have been 

1" ll E J U 0 I C 1 A R Y D E P A R T M EN T 503 

clearly pointed out. It is the less necessary to recapitulate 
the comideralions there urged, as the propt icty of the 
institution in the abstract is not disputed; the only ques-
tions which have been raised being rclati\e to the man
ner of constituting jt, and to its extent. T o thc!>e points, 
therefot e, our observations shall be confined. 

The manner of constituting it seems to embrace these 
several objects: 1st. The mode of appointing the judges. 
2d. The tenure by which they arc to hold their places. ~d. 
The partition o£ the judiciary authority between dif
ferent comts, and their relations to each other. 

First. As to the mode of appointing the judges; this is 
the same with alato~inring tl1c officers of the 
Union in general, and has been so fully discussed in the 
two last numbers, that nothing can be said here wl1ich 
would not be useless repeti tion. 

Second. As to the tenure by which the judges are to 
hold their places: this chiefly concerns their duration in 
office; the provisions for their support; the precautions 
for their responsibility. 

According to the plan of the convention, all judges 
who may be appointed by the United States are to hold 
their offices during good behavior; which is conformable 
to the most approved of the State constitutions, and 
among the test, to that of this State. Its propriety having 
been drawn into question by the adversaries of that plan, 
is no light symptom of the rage for objection, which dis
orders their imaginations and judgments. The standard 
of good behavior for the continuance in office of the 
judicial magistracy, is certainly one of the most valuable 
of the modern improvements in the practice of govern
ment. ln a monarchy it is an excellent barrier to the 
despotism of the prince; in a republic it is a no less ex- / 
cellent barrier to the encroachmems and opptcssions o£ 
the representative body. And it is the best expedient 
which can be devised in any government, to secure a 
steady, upright, and impartial administration of the laws. 

Whoever attenuvely considers the different depart-
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mentS of power must pcrcei,·c, that, in a government in 
which they arc '>cparated £1om each other, the judiciary, 
from the natuJe of its functions, will alway_s be the. least 
dangcrou-; to the political rights of the Constitution; be
cause it will be least in a capacit) to annoy or inj ure 
them. The ExccutiYc not onl) dispenses the honors, but 
holds the swoad of the community. The legislature not 
only command the purse, but prescribes lT1e rules by 
which the duties and rights of e"ery citizen are to be regu
lated. The judicial y. on the contrary, has no influence 
over either the swoa d or the purse; no direction either of 
the strength or of the weallh of the society; and can take 
no acti\C ae!>olution whatever. It may truly be said to 
have neither FORCF nor WILL, but merely judgmcn~; and 
must ultimately depend upon the aid of the executive 
aa m even for the efficacy of its jydgments. 

This simple view ofi11e matter suggests several impor
tant consequences. It proves incontestably, that the ju· 
diciaa y is beyond comearison the weakest of the three de
partments of power •; that it can never attack with suc
cess either of the other two; and that all possible ca1 e is 
requisite to enable it to defend itSelf against their at
t~cks. It equally proves, that though individual oppres
SIOn may now and then proceed from the courts of jus
tice, the general liberty of the people can never be en
dangered from that quarter; I mean so long as the 
judiciary remains u uly distinct from both the legislaLUre 
and the Executi,e. For I agree, that "there is no libeny, 
if the pO\;cr of judging be not separated from the legis
lative and executive powers." t And it proves, in the last 
place, that as Iibert~ can ha,·e nothing to fear from the 
judiciary alone, but would have every thing to fear from 
itS union with either of the other departmentS; that as all 
the effects of such a union must ensue from a depend· 

• The cc:lehr.ncd Mont~uic:u, speaking of them, sa~~= "Of the three 
eowers abo'e mcmToneo, fn~ judiciary is next to nothing."-"Spirit 
of L:tws," vol. i., page 186.-Punuus 
t Ldem, p:tgc 181.- PUilUUS 
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ence of the former on the lauer, notwithstanding a nomi
nal and apparent separation; that as, from the natural 
feebleness of the judiciary,J!_ is in continual jeopardy of 
being overpowered, awed, or inOuenced by it coo1dinate 
branches; and that as nothing can contribute so much to 
its fi1 mness and independence as permanency in office, 
illis quality ma) therefore be justly regarded as an indis· 
pcnsable ingredient in its constitution, and, in a great 
measure, as the citadel of the public justice and the pub
lic security. 

The complete independence of the courts of justice is 
peculiarly essential in a _limited Constitution. By a 
limited Constitution, I understa nd one which conta ins 
certain specified exceptions to the legislative authority; 
such, for instance, as that it shall pass no bills of at· 
tainder, no ex-post-facto laws, and the like. Limitations 
of this kind can be preserved in practice no other way 
than througnthe medium of courts of justice, whose duty 
it must be to declare all actS contrary to the manifest 
tenor of the Constitution void. \Vithout this, all the 
reservations of particular rights or privileges wou ld 
amount to nothing. 

Some perplexity respecting the rights of the cou1ts to 
pronounte legislative acts void, because conu ary to the 
constitution, has arisen £rom an imagination that the 
docuine would imply a superiority pf the judicial y to the 
legislative power. It i urged that the authot it) wh ich can 
declare the acts of another void, must necessarily be su· 
peri or to the one whose acts may be declared void. As this 
docu inc is of great importance in all the A met ica~ co~
stiLUtions, a brief discussion of the ground on whtch It 
restS cannot be unacceptable. 

There is no position which depends on clearer prin
ciples, than that C\'ery act of a del~ted authorit • con· 
trary to the tenor of the comthission under which it is 
exercised, is void. No legislati,·e act, therefore, contrary ,I 
to the ConstiLUtion, can be valid. To d~ny thi5, would be 
to affirm, that the deputy is greater than his principal; 

-\) ~- 7 I 
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~at the ser-vant is above his master; that tl1e represema
tnes of the people arc superior to the: people themselve)· 
that me~ acting by vir tue of powers, rna}' do not on!; 
what. thcrr J~wers do not authorize, but what they for bid. 

If rt be sard that the legislative body are themselves the 
constituti_onal judges of their own powers, and that u1e 
construcuon they p~t upon them is conclusive upon the 
other departments, 1t may be answered, that this cannot 
be the natural presumption, where it is not to be col
I ec~ed from any particular provisions in the Constitution. 
1t rs n?t otherwi~c to be supposed, that the Constitu tion 
could •~tend to ~na~le the representatives of the people 
to substllute Lhe•r wtll to that of their constituents. I t is 
far more rational to suppose, that the courts were de
signed to ~e an im.ermediate body between the people 
and the leg•s.Iat~n·e, rn ~rd~r, among other things, to keep 
the I~uer wrth1_n the l•m•ts assigned to their authority. 
The .' nterprew.uon of the laws is the proper and peculi ar 
provmce of the courts. A constitution is, in fact, and must 
be regarded by the judges, as a fundamencallaw. It there
fore belongs to Ulem to ascertain its meaning, as wciJ as 
the_ me~ning of any particular act proceeding from the 
Jegr~Jauve bo?Y· If there should happen to be an irrec
oncrlable v<u•ance between the two, that whid1 has the 
superior obli~tion and validity ought, of course, to be 
preferred; or, 111 other words, the Constitution ought to 
be preferred to the tatute, the intention of tl1e people to 
the imention of their agents. 

~or. docs thi .co~c~usion by any means suppose a su
penorrty of tl1e JUd1c1al to the legislati,·e power.uonly 
suppo es that the power of the people is superior to both; 
and that where the will of the legislature, declared in its 
statute~, stands in ~p~sition to tllat of the pec.ple, de· 
cl:u-ed rn the Con muuon, the judges ought to be gov
erned by the Iauer rather than the former. They ought 
to regulate their decisions by the fundamental laws, 
rather than by those which arc not fundamenta l. 

T h is exercise of judicial discretion, in determ ining be-
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tween two contradictory laws, is exemplified in a familiar 
instance. It not uncommonly happens, that thcr care two 
statutes CAisting at one time, dashing in whole or in part 
wit11 each other, and neither of them containing any Je
pcaling clause or expression. In such a case, it is the prov
ince of the courts to liquidate and fix their meaning and 
operation. So far as they can, by any fair construction, be 
reconciled to each other, reason and law conspire to dic
tate that this should be done; where this is imptacticable, 
it becomes a matter of necessity to give effect to one, in 
exclusion o( the other. T he rule which has obtained in 
the courts for determining their relative validity is, that 
the last in order of time shall be preferred to the firs t. But 
this is a mere rule of construction, not delived ft om any 
positive law, but from the nature and reason of the thing. 
JL is a rule not enjoined upon the courts by legislat ive 
provision, but adopted by themselves, as consonant to 
truth and propriety, for t11e direction of their r onduct as 
imcrprcters of the law. They thought it reason.lble, that 
between the interfering acts of an equal authority. that 
which was the last indication of its will should have the 
preference. 

But in regard to tlle interfering act.S o( a superior and 
subordinate authority, of an original and dct ivative 
power, the nature and reason of the thing indicate the 
converse of that rule as proper to be followed. They teach 
us that the prior act of a superior ought to be prcferred 
to the subsequent act of an inferior and subordinate au
thority; and that accordingly. whene\er a patticular ' 
statute contravenes the Constitution, it wll1 be the duty 
of the judicial uibunals to adhere to the Iauer and disre-
gard the former. --

It can be of no weight to say that the courts, on the pre
tence of a repugnancy, may substitute their own pleasur~ 
to the constitutional intentions of the legislatute. This 
might as well happen in the case of two conu adictory 
statutes; or it might as well happen in every adjudication 
upon a ny single statute. The courts must declare the 

/ 

I 
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sense of the law; and if they should be disposed to exer
cise w1u.. instead of JUDCMt:N r, the consequence would 
equally be the ~ubstituuon of their pleasure to that of 
the legislative body. The ob ervation, if it prove any 
tlting, would prove that there ought to be no judges dis
tinct from that body. 

1£, then, the courts of justice are to be considered as the 
bulwarks of a limited Constitution against legislative en
croachments, this consideration will afford a strong argu. 
ment for the ncrmanent tenur(! of judicial offices, since 
noth ing will contribute so much as this to that inde
pendent ~irit in the judges which must be essential to 
the faitf.:ful performance of so arduous a duty. 

This).l'ldS£endencc/of the judges is equally requisite to 
guard the Constituti6n and the rights of individuals from 
the elfccts of those ill humors, which the arts of designing 
men, or the influence of particular conjunctures, some
times disseminate among the people themselves, and 
which, though they speedily give place to better informa
tion, and more deliberate reflection, have a tendency, in 
the meantime, to occasion dangerous inno\'ations in the 
go\'emment, and serious oppressions of the minor panx 
in the community. Though I trust the friends of the pro
posed Constitution will never concur with its enemies,• 
in questioning that fundamenta l principle of republican 
government, which admits the right of the people to alter 
or abolish the established Constitution, whenever they 
find it inconsistent with their happiness, yet it is not to 
be inferred from this principle, that the representatives 
of the people, whenever af momentary inclination I hap
pens to lay hold of a majority of their constituents, in
compatiDie with the provisions in the existing Constitu
tion, would, on that accoum, be justifiable in a violation 
of those provisions; or that the couns would be under a 
greater obligation to connive at infractions in this shape, 
than when they had proceeded wholly from the cabals of 
• Jlide " Protest o£ the Minority of Lbe Convention of Pennsylvania," 
Martin·s Speech, etc.-PuBuus 
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the representative body. Until the people have, by some 
solemn and authoritative act, annulled or changed the 
established fom1, it is binding upon thermelves col· 
lecti\'el), as well as individually; and no pre umption, or 
e'en knowledge, of their sentiments, can warrant their 
representatives in a departure from it, prior to such au / 
act. But it is ea~t. to sec, that it would require an uncom
mon EOrtion 2!1 fortitude in the judges to do their duty 
as Cilithful guardians o[ the Comtiwtion, wbe1e legisla
tive invasions of it had been instigated by the major voice 
of the community. 

But it is not with a view to infractions of the Constitu· 
tion only, that the independence of the judges may be an 
essential safeguard against the effects of occa ional ill 
humors in the society. These sometimes extend no farther 
than to the injury of the private rights of panicular 
classes o( citilens, by unju~t and partial laws. H ere also 
tlt<:Jltnuress...oL the judicia.L.magi.su:acy is o( vast impor
wncc in mitigating the severity and confining the opera~ 
tion of such laws. ll not only serves to moderate the im· 
mediate mischiefs of those which may have been passed 
but it o_perates as a check upo.n ilie-Jegislative body in 
passing them; who, perceiving that obstacle~ to the suc
cess of iniquitous intention arc to be expected from the 
scruples of the courts, are in a manner compelled, by the 
ver )' motives of the injustice the) meditate, to qualify 
their attempts. This is a circumstance calculated to have 
more influence upon the character of our governments, 
than but few may be aware of. The benefiu; of the in
tegtity and moderation of the judiciary have already been 
felt in more States than one; and though they may have 
displeased those who e sin ister expectations the) may have 
d isappointed. the) must have commanded the esteem and 
applause of all,the virtuous and disinteres~ onsiderate 
men, o( every de~cr iption, ought to prize whatever wi ll 
tend to beget or fortify that temper in the courts; as no 
man can be sure that he may not be to-morrow the victim 
of a spitit of injustice, by which he may be a gainer to-

-
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day. And every man must now feel, that the inevitable 
tendency of such a spit it is to sap the foundations of 
public and pt ivate confidence, and to introduce in its 
stead univet sal di u-ust and distress. 

That inOe':ib~e and unifo~ adherence to the tights 
or. the Const!LU~IOn, anaof mruviOuals, whiCh ·we per
cetve. to be tndt pcnsable in the courts of justice, can 
cenaml y not be expected from judges who hold their 
offices by a temporary commission. Periodical appoint
ments, .however regulated, or by wfiOmsoever made, 
~vould, m some way or other, be fatal to their necessary 
m?epen~lencc. If the power of mal<ing lhem was com
mtttcd ctther to the Executive or legislature, there would 
be .danger of an improper complaisance to the branch 
whtch posses!>ed it; if to both, there would be an tmwi ll
ingness to hantrd the displeasure of either; if to the 
people, or to persons chosen by them for the special pur
pose, th~re wo~tld .be too &"'"eat a disposition w consu lt 
populanty, to JIISllfy a re1tance that nothing would be 
consulted but the Constitution and the laws. 

There is yet a further and a weightier reason for the 
permanency of the judicial offices, which is deducible 
from the nawrc of the qualifications they require. It has 
been frequently remarked, with great propt iety, that a 
voluminous code of laws is one of the inconveniences nec
essarily connected with the ad,antages of a free govern
ment. T o avoid an at bitrary disoetion in the courts it is 
in~ispensable that they should be bound dow~ by 
~tnct rules and precedents, which serve to define and 
point out their dULy in every particular case that comes 
before them; and it will readily be conceived from the 
variety of controver ies which grow out of l.h.e.Iol.4:. and 
wickedness of man~ind, that the records of those prece
dents must unavotdably swell to a very considerable 
bulk,. and must demand long and labodous study to 
acqune a competent knowledge of them. Hence it is, that 
there can be but few men in the society who will have 
sufficient skill in the laws to qualify them for the stations 
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of judges. And making the proper deductions for the 
ordinary depravi"ty of human nature, the number must 
be still smaller of those who unite the requisite integt ity 
with the requisite knowledge. These considerations ap
prise us, that the government can have no great option 
between fit character; and that a temporary duration in 
office, which would namrally discourage such charactets 
!rom quitting a lucrative line of practice to accept a seat 
on the bench, would have a tendency to throw the ad
ministration of justice into hands less able, and less well 
qualified, to conduct it with utility and dignity. In the 
present circumstances of this country, and in those in 
which it is likely to be for a long time to come, the dis
advantages on this score would be greater than they may 
at first sight appear; but it must be confessed, that they 
are far inferior to those which present themselves under 
the other aspects of the subject. 

Upo n the whole, there can be no room to doubt that 
the convention acted wisely in copying from the models 
o( l110se constitutions which have established good be
havior as the tenure of their judicial offices, in point of 
duration; and that so far from being blamable on this 
account, their plan would have been inexcusably defec
tive, i f it had wanted this important feature of good 
government. The experience of Great Britain affords an 
illustrious comment on the excellence of the instiLUtion-

PunLtUS 
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T H E FEDERALIST NO. 79 

(HAMIL rON) 

To the People of the State of New York: 
N £X r to pet manency in office, nothing can contribute 
~~re to the i~1depenuence of the judges than a fixed pro
VJSton for theu· suppotl. The remark made in relation to 
the Pre~ident is equally applicable here. In the general 
course of human nature, a power over a man's subsistence 
amounts t? a P?wer ov~r his will. And we can never hope 
to see real11ed 111 pracuce, the complete separation of the 
judicia l from the legislative power, in any system which 
leaves the fo1 mer dependent for pecuniary resources on 
the occasional grants of the Iauer. The enlightened 
friends to g~>od government in every State, have seen 
cause to lament the want of precise and explicit pre
cautions in the tate constitutions on this head.· ome of 
these indeed have declared that permanent • salaries 
should be c tablished for the judges; but the experiment 
has in some instances shown that such expressions are 
not sufficiently definite to preclude legislati\·e eva ions. 
Something still more positive and unequi\·ocal has been 
evinced to be requi!lite. The plan of the convemion ac
cordingly has provided that the judges of the United 
State "~hall at stated times recei\·e for their services a 
compensation which shall not be diminished during their 
continuanc-e in office." 

This, all circumsta nces considered, is the most eligible 
provision that could have been devised. It will readily be 
understood that the fluctuations in the value of money 
• Jl'ide "Constitution or M:usachusetts," chapter ~. secLion 1 , article 
t!j.- Puouus 

ON COMPENSAT I ON OF JUD I C I ARY 515 

and in the state of society rendered a fixed tate of com· 
pensation in the Constitution inadmissible. \\'hat might 
be extravagant to-day, might in half a cemury become 
penurious and inadequate. I t was therefore necessary to 
leave it to the discretion of the legislature to vat y its pro
visions in conformity to the variations in circumstances, 
yet under such restrictions as to put it out of the power 
of that body to change the condition of the individual 
Cor the wore. A man may then be sure of the grou nd 
upon which he stands, and can never be deterred from 
his duty by the apprehension of being placed in a less 
eligible situation. The clause which . has b.een. ~ruoted 
combines both advantages. The salattes of Jlldtctal offi
cers may from time to time be altered, as occasion sha ll 
require, yet so as never to lessen the allowance wi th 
which any particular judge comes into office, in respect 
to him. It will be observed that a diiTerence has been 
made by the convention between the compensation of 
the Presiden t and of the judges. That of the former can 
nt:itlter be increased nor diminished; that of the latter can 
only not be diminished. This probably arose from the dif
ference in the duration of the respccti ve offices. As the 
President is to be elected for no more than four years, it 
can rately happen that an adequate salary, fixed at the 
commencement of that period, will not continue to be 
such to its end. But with regard to the judges, who, i f they 
beha\'e properly, will be secured in their places for life, 
it may well happen, especially in the early stages of the 
government, that a stipend, which would be very suffi
cient at thei r first appointment, would become too small 
in the progress o£ their service. 

This provision for the support of the judges be:trs 
every mark of prudence and efficacy; and it may be safely 
affirmed that, together with the permanent tenure of 
their offices, it affords a better prospect of their ind<:> 
pendencc than is discoverable in the constitutions o( any 
o£ the States in regard to their own judges. 

T he precau tions for their responsibility are comprised 
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in the article respecting impeachments. They are liable 
to be ~mpeached _for malconduct by the House of R epre
sem~ttv~s, aod tned by the Sen.ate; and, if conviCLed, may 
be dJSintss~d _from office, and _d_1squalified for holding any 
other. Tlus lS the only proviSIOn on the point which is 
consistent with the necessary independence of the judicial 
character, and is the only one which we find in our own 
Constitution in respect to our own judges. 

The want of a provision for removing the judges on 
account of inability has been a subject of complai nt. But 
all considerate men will be sensible that such a pro
vision would either not be practised upon or would be 
more liable to abuse than calculated to answer any good 
purpose. The mensuration of the faculties of the mind 
has, I believe, no place in the catalogue of known arts. 
An auempt to fix the boundary between the regions of 
abili ty and inability, would much oftener give scope to 
personal and party auachments and enmities than ad
vance the interests of justice or the public good. The re
su lt, except in the case of insanity, must for the most pa1 t 
be arbitrary; and insanity, without any formal or express 
provision, may be safely pronounced to be a vinual dis
qualification. 

The constitution of New York, to avoid investigations 
that must forever be vague and dangerous, has ta ken a 
panicu lar age as the criterion of inability. oman can be 
a judge beyond sixty. I believe there are few at present 
who do not disappro\e of this provision. There is no sta
t ion, in relation to which it is less proper than to that of 
a judge. The deliberating and comparing faculties gen
erally preserve their suength much beyond that period in 
men who survive it; and when, in addition to th i ~ cir
cumstance, we consider how few there are who outlive 
tbe season of imellectual vigor, and how improbable it is 
that any considerable portion of the bench, whether more 
or less numerous, should be in such a situation at the 
same time, we shall be ready to conclude that limitations 
of this sort have little to recommend them. In a republic, 
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where fortunes are not affiuent, and pen~ions not expedi
ent, the dismission of men from stations in which they 
ha\'e served their country long and usefully, on which they 
depend for ~ubsistence, and from which it will be too late 
to tesort to any other occupation for a livelihood, ought 
to have some better apology to humanity than is to be 
found in the imaginary danger of a superannuated bench. 

Puouus 
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THE FEDERALIST NO. So 

(HAMILTON) 

To the People of the State of New York: 
T o JUDCE with accuracy of the proper extem of the fed
eral judicature, it will be necessary to consider, in the 
Jirst place, what are its proper objects. 

It seems scarcely to admit of controversy, that the judi
ciary authority of the Union ought to extend to these 
several descriptions of cases: 1st, to all those which arise 
out of the laws of the United States, passed in pur uance 
o£ thei1 just and constitutional powers of legislation; 2d. 
to all those which concern the execution of the p10' isions 
expressly contained in the articles of Union; sd, tO all 
those in which the United States are a party; 4th, to all 
those wruch involve the PEACE of the CoNFE.OFRACY, 

whether they relate to the intercourse between the United 
States and foreign nations, or to that between the States 
themselves; ~th, to a~ l those whicl_l_origi_na~e ~n. the high 
seas, and are of adm1ralty or manume JUnsdtcuon; and, 
la~tly, to all t.hose in which the State tribunals cannot be 
supposed to be impartial and unbiased. 

The fi rs t point depends upon this obvious considera-
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teenth century; and info1ms us, at the same time, of the 
vast influence of that institution in appea~ing the dis
orders and establishing the tranquillit} of the empire. 
This was a cou1 t inve ted with authority to decide finally 
all dilfercnces among the members of the Germanic body. 

A method of terminating ten iLOrial disputes between 
the States, under the autholity of the federal head, was 
not unattended to, even in the imperfect system b} which 
they have been hitherto held tOgether. But there are 
many other sources, besides interfering claims of bound
ary, from which bickerings and animosities may sp1 ing 
up among the members of the Union. To some of these 
we have been witnesses in the course of our past experi
ence. It will readily be conjectured that I allude to the 
fraudulent laws which have been passed in too many of 
the States. And though the proposed Constitution estab
lishes particular guards against the repetition of those in. 
stances which have heretofore made their appearance, 
yet it is warrantable to apprehend that the spi1it which 
produced them will assume new shapes that could not 
be fore~een nor specifically provided against. Wha tever 
practices may have a tendency to disturb the harmony 
between the States, are proper objects of federa l super
il1lcndence and control. 

It may be eHcemed the basis of the Union, that "the 
citi1ens of each State shall be entitled to all the privileges 
and immunities of citi1cns of the several States." And if 
it be a just plinciple that every government ought to 
posuss the means of executing its own provisions by its 
own authority, it will follow, that in order to the invio
lable maintenance of that equality of privileges and im
munities to which the citi1ens of the Union will be en
titled, th~ Jl.ational judicia1y_ ought to preside in all 
ca,es in which one State or its c.it.izcns are opposed to an
other State or its citi1ens. To secure the full effect of 5<.1 

fu ndamental a provision against all evasion and subter
fuge, it is necessary that its_ construction should be com
miued tO that tribunal which, having no local atta<;Jl-

• 
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mems, will be likely to be impartial bcn~cen_ the di~erent 
States and their citizens, and which, .QW~ us offiCial ~x
istence to the Union, will never be l_ikcl_y ~o feel any b1as 
inauspicious to tl1e principles on_wh1ch ~t •s foun~ed. 

The fifth point will demand lmle an_1ma<.lvers10n. The 
most bigoted idoli1ers of State autho~Jty h~\e. n_ot thus 
far shown a disposition to deny the nauonal JUdiCiary the 
cognizances of maritime causes. These so generally de-

nd on the laws of nations, and so commonly alfe~t the 
~Ius of foreigners, that they fall w~thin the 5ons1dera
tions which arc relative to the pubhc peace. fhc n:'osr 
important part o[ the~ ~re,_ br the present Confeclerauon, 
submitted to federal Junsd1cllon. . 

The reasonableness of the agency of the nauonal courts 
in cases in which the State tribunals cannot be supp~scd 
to be impartial, speaks for itself. N_o man ought_ ce:ta111ly 
to be a judge in his own cause, or m a~y caus~ 10 ~C~J?CCL 
to which he has the least interest or btas. _T h1s pnne1plc 
has no inconsiderable weight in designaung t~e f~dcra l 
couns as the proper tribunals for the dctcrm~nat_t~n o{ 
controve1sies between different States a?d t~e1r CJU1ens. 
And it ought to have the same operauon m reg~rd to 
some cases between citizens of the same State. Clatms to 
land under grants of different States, fou~ded up~n. ad
verse preten~ions of boundary, a:e of thts dcsc•Jpuo~. 
The coulls of neither of the granung States could. be ex
pected to be unbiased. The laws may ha\'e e\'en p~e_JUd!,~d 
the question and tied the courts down to deciSIOn) 10 
favor of the 'grants of the State to which th~y belonged. 
And even where this had not been done, 1t would be 
natural that the judges, as men, should feel a strong pre
dilection to the claims of their own go\'ernmcnt. . . 

!laving thus ]aid down and discus~ed the pnnetples 
which ought to regulate the constitution of_ th~ federal 
judiciary, we will proceed to test, by these pun(.Jplcs, the 
particular powers o( which, according ~o the plan of the 
convention, it is to be composed. It IS to comp1 ch~nc.l 
"all cases in Jaw and equity arising under the Consutu· 
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wilhin the last class, and are the only instances in which 
the proposed Co11stitution directly contemplates the cog
niumce of disjmtes between the citizens of the same State. 

Seventh. To cases between a State and the citi7ens 
thereof, and foreign States, citizens, or subjects. T hese 
have been aheady explained to belong to the fourth of 
the enumerated classes, and have been shown to be, in a 
peculiar manner, the proper subjects of the national 
judica ture. 

From this r e\ iew of the particular powers of the federal 
judiciary, as marked out in the Constitution, it appears 
that they arc all conformable to the principles which 
ought to have govcr ned the structure of that department, 
and which were necessary to the perfection of the system. 
:r some partial inconveniences should appear to be con
nected with the incorporation of any of them into the 
plan, it ought to be recollected that the national lcgis
l:uure will have ample authority to make such exceptions, 
and to prescribe such regulations as will be calculated to 
obviate or remove these inconveniences. The possibility 
of particular mischiefs can never be viewed, by a well
informed mind, as a solid objection to a general principle, 
which is calculated to avoid general mischiefs and to ob-
tain general advantages. P uouus 

From McLu.s's Edition, N~ York, ~fDCCLXXXVJJJ 

THE FEDERALIST NO. 81 

(HAMILTO;-;) 

To the People of the State of New York: 
Lr.r us now return to th~t.ion of the judicia!:Y_!!..U· 
thOlity between different court~ and their relations to 
each other, 
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"The judicial power of, Lhe United S~ates is" . (by the 
plan of the com·ention) 'to be vested m one Supreme 
Court, and in such inferior courts as the Congress may, 
{rom time to time, ordain and establish." • 

"I hat there ought to be one c<;>ur~ of su~reme and final 
jt~~isdiction, is a proposition wh1ch ts no~ hkel>. to be con
tested. The reasons for it ha,·e been assrgned 111 another 
place, and are too obvious to need .repetition. ~~he .on.ly 
question that seems to hav~ ~een ra1sed concernrng H, IS, 
whether it ought to be a d1sunct body or a branch <;>f the 
legislature. The same contradiction is obscrva~le rn re
gard to this matter which has been remarked 111 sevetal 
other cases. The very men who object to th~ enate a~ a 
com t of impeachments, on the groun~ of ~n 1.mproper rn
teunixture of powers, advocate, by tmplrcat~o.n at least, 
the propriety of vesting the ulumate ?ecr~ron of all 
causes, in the whole or in a part of the legrslauve ~ody .. 

The arguments, or rather s.uggestion.~, upon whtc~, thrs 
charge is founded, are tO th rs effect: ;rne authorrty. of 
the proposed Su.erem~ Court o( the Unrted. States, whr.ch 
is to be a separate and independent body, Wlll be s~pCI.lOr 
to thaL of the legislature. The power of C0~1sLJ.urng t1.1e 
laws according to the spirit of the Consutuuon, wr~l 
enable that court to mould them into whatever shape rl 
may think proper; especially as its decisions w~ll not be 
in any manner subject to the revision or conecu.on. of th<' 
legislative body. This is a~ ~nprecede~ted as It IS dan
gerous. In Bri t<Un, the. j_u.d.i.cial po~er •. m the last 1 esort, 
1csides in the H ouse..of Lox:ds, ~ch 1s a branch of the 
Jegislatutc; and this part of the .Bri.tish ~overnment l.1as 
been imitated in the State consmuuons tn general. "1 he 
Padiament of Great Britain, and the legislatures of the 
several States, can at any time rectify, by law, the el\.cep· 
tionable decisions of their respective courts. But the 
errots and usurpations of the Supreme CoUt t o.r th~ 
United States will be uncontrollable and remediless. 

• Article s. sec. t.-Pusuus 
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This, upon examination, wiJJ be found to be made up 
aiLOgcther of false teasoning upon miscontei,•cd fact. 

J n the first place, there b not a S}llablc in t.he plan 
u nder consideration whtch directly empowers t.he na
tional coutt.s to construe the laws acc01ding to t.he spiri t 
of the Constiwtion, or which gi,cs them any greater lati
wdc in this respect than may be claimed by the courts of 
every State. I admit, however, tl~at the Constitution ought 
tO be the standard of construcuon tor tfie I.tw , and tf1a·t 
whcre,er there i an e"ident opposition, the laws ought to 
give place to the Constitution. But this docu inc is not <fe. 
ducible from any circumstance pecul iar to the plan of the 
convention, but from the general theory of a limited Con
sti tution; and as far as it is true, is equally appl icable to 
most, if not to all the tate govct nmems. 1 here can be no 
objection, therefore, on tl1is account, to the federal judi
cature which will not lie against the local judicatures in 
general, and which will not set vc to condemn every con
stitmion tl1at attempts to set bounds to lcgi~la t ive dis
cretion. 

But perhaps the force of the objeCLion mar be though t 
to consist in the particular organization of the u prcmc 
Court; in it being composed of a distinct body of magis
trates, instead of being one of the branches of the legis
lature, as in the government of Great Britain and that of 
the tate. To in ist upon this poim, tl1e authors o f the 
objection must renounce the meaning ther ha\ e labored 
to annex to the celebrated maxim, requiring a separat ion 
of the departmentS of power. ll shall, nevcnheless, be 
conc.eded to 1hem, agreeably to the interpretation given 
to that maxim in the course of these papers, that it is not 
violated b) \esting the ultimate power o( judging in a 
part of the legislative body. But though this be not an 
absolute violation of that excellent rule, )Ct it verges so 
neatly upon it, as on this account alone to be less eligible 
tl1an the mode preferred by the convention. From a body 
wh ich had even a partial agency in passing bad laws, we 
could rarely expect a d isposition to temper and moderate 
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by a series of deliberate usurpations on the authority o( 
the legislature, would hazard the united resentment of 
the body inuusted with it, while this body was possessed 
of the means of punishing their presumption, by degrad
ing them from their stations. While this ought to remove 
all apprehemions on the subject, it affords, at the same 
time, a cogent argument for constituting the Senate a 
court for the trial of impeachments. 

H aving now examined, and, I trust, removed the ob
jections to the distinct and independent organization of 
the Supreme Court, I proceed to con~ider the propriety of 
the power of constituting_inferior· couns,• and the rela
tions which will subsist between tnese and the former. 

The power of con~tituting inferior courts is evidently 
calculated to Ob\ iate the necessity of having recourse to 
the Supreme Coun in every ca e of federal cogni1ance. 
ll is intended to enable the national government to inMi
tute or authorize, in each State or district of the United 
States, a u·ibunal competent to the determination o( 
mauers of national jurisdiction within its limits. 

But why, it i~ asked, might not the same purpose have 
been accomplished by the instrumentality of the tate 
courts? This admits of different answer . Though the 
fitness and competency of those courts shou ld be allowed 
in the utmost latitude, yet the substance of the power in 
question may still be regarded as a necessary part o( the 
plan, if it were only to empower the national legislature 
to commit to them the cognizance of cames arising out of 
the national Constitution. To confer the power of de
termining such cames upon the existing courts of the 
several States, would perhaps be as much "to constitute 
• This power has been absurdly repre-;cntcd as intended to abolish 
all the county courts in the several States, which arc commonly 
Clllcd inferior coull,. llut the cxprcs~ion, of the Constitution arc, 
tO COmtitute "tribunal~ l'rfRIOR TO Till. SUPRI \II COURT"; and the 
cvidcm de-;ign of the provi,ion is to enable the imtitulion of local 
courts, subordinate to the upreme, either in ')tales or larger dis· 
tricts. It is ridiculous lO imagine that county courLS were in contem· 
plation.-Pusuus 
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These reasons seem sufficient to satisfy a candid mind, 
that the want of such a power would have been a great 
defect in t.he plan. Let us now examine ~vhat manner 
the judicial authoriry is co be distributed between the 
supreme and the inferior courts of the Union. 

The Supreme Court is to be invested with original 
jurisdiction, only "in cases affecting ambassadors, other 
public ministers, and consuls, and those in which A STATE 
shall be a party." Public ministers of every class are the 
immediate representatives of their sovereigns. All ques
tions in which they are concerned are so directly con
nected with the public peace, that, as well for the preser
vation of this, as out of respect to the sovereignties they 
represent, it is both expedient and proper that such ques
tions should be submitted in the first instance to the 
highest judicatOry of the nation. Though consuls have 
no.t in strictness a diplomatic character, yet as they are the 
public agents of the nations to which they belong, the 
same observation is in a great measure applicable to 
them. I n cases in which a State might happen to be a 
party, it would ill suit its dignity to be turned over to an 
inferior tribunal. 

Though it may rather be a digression from the imme
diate subject of this paper, I shall take occasion to men
tion here a supposition which has excited some alarm 
upon very mistaken grounds. It has been suggested that 
an assignment of the public securities of one State to the 
citizens of another, would enable them to prosecute that 
State in the federal courts for the amount of those secur
ities; a suggestion wb ich the following considerations 
prove to be without foundation. 

It is inherent in the nature of sovereignty not to be 
amenable to the suit of an ind ividual without its consent. 
This is the general sense, an~ the general practice of man· 
kind; and the exemption, as one of the attributes of sov
ereignty, is now enjoyed by the government of every 
Sta te in the Un ion. Unless, therefore, there is a sur
render of th is immunity in the plan of the convention, it 
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ordain and e tablish"; and it then proceeds to enumerate 
the ca<;es to whith this judicial power shall extend. It 
aftem•aJ ds di,·ides the jurisdiction of the upreme Court into 01 iginal and appellate, but gives no definition o( 
that of the subordinate courts. The only oudines described for them, are that they shall be "infe1 ior to the 
Supreme Colli t," and that they l>hall not exceed the sped
fled limitS of the federal judiciary. Whether their authority shall be original or appellate, or both, is not de
clared. All this seems to be left to the discretion o( the 
legislature. And this being the case, I perceive at present no impediment to the establishment of an appeal from 
the State courtS to the subordinate national tribu nals; and many advantages attending the power o( doi ng it 
may be imagined. It would d imini!Jt the motives to the 
multiplication of federa l courts, and would admit of arrangements calculated to contract the appellate ju1 isdk
tion of the uprerrie Court. The State tribunals rna) then be left with a more entire charge o( federal causes; and 
appeals, in most cases in which they may be deemed 
proper, instead of being carried to the Supreme Court, may be made to lie from the State courtS to district courts 
of the Union. P uouus 

Prom McLr.\N's Edition, New York, MDCCLXXXVIIf 

THE FEDERALIST NO. 83 

(11 A llf I L T 0 N) 

To tht' People of the Stale of New York: 
THE objection to the plan of the convention, which has 
met with most success in this tate, and perhaps in sev· eral of the other tates, is that relative to the waul of a 
constitutional fnovision for the trial by jury in civi l cases. 
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c:.tatc of a determinate value without the consent ' of 
three of her nea~ C)t 1 <;lations, signified. by their signing 
the deed; could 1t be 1nferred from this regulation that 
a married woman might not procure the approbation of 
her relations to a deed for conveying property of inferior 
value? The po~ition is too absurd to merit a refutation 
and yet this is precisely the position which those mus~ 
e:.tablish who contend that the trial by juries in civil 
cases is abolished, because it is expressly pr-ovided for in 
ca cs of a criminal nature. 

From thes.e obse~ vati~n~ it must appear unquestionably 
true, that t11al by JUry 1s 111 no case abolished by the pro
posed Constitution, and it is equally true, that in those 
controven.ies between individuals in which the great 
body of the people a1c likely to be interested, that insti
tmion will 1emain precisely in the same situation in 
wh~ch it is placed by the ~tate constitutions, [and wi ll 
be tn no degree al1ered or mfluenced by the adoption of 
the p lan under consideration]. The foundation of th is 
assertion is, that the national judiciary will have no 
cogni1ancc of them, and of course they will remain dc
~crminablc as .he1eLOfore by the State couns only, and 
m the manner which the State constitutions and laws 
prescr-ibe. All land causes, except where claims under the 
grants of different tates come into question, and all other 
conuover\ics between the citi7ens of the same tate, u n
le~s where the} depend upon positi\e violations of the 
aniclcs of union, by acts of the tate legislatures, will be
long exdmi,cl) to the jurisdiction of the State tribunals. 
Add to this, that admiralty causes, and almost all those 
which a1c of equit} jurisdiction, are determinable un
der our own go,ernmem without the intervention of a 
jury, and the inference from the whole will be, that this 
institution, as it exists with us at present, cannot possibly 
be affeucd to any ~cat ell.lent by the proposed altera
tion in our sy:stem of go,•ernmenL 
...Ihe.ilicnds and adversaries of the plan of the conven

tion, if they agree in nothing else, concur at 1east jn the 
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value they set upon the trial by jury~ or if there is any 
d ifference between them it consists in this: the former 
regard it as a valuable safeguard to libeiL}; the Iauer tep
rcsent it as the YCry palladium of free government. For 
my own part, the more the operation of the in!>titution 
bas fallen under my observation, the more reason I have 
discovered for holding it in high estimation ; and it would 
be altogether superfluous to examine to what e"tent it 
deset ves to be esteemed useful or essential in a represen
tative republic, or how much more merit it may be en
ti lled to, as a defence against the oppressions of an her ed
itaJ y monarch, than as a bardcr to the tyranny of popu
lar magiw ates in a popular government. Discus!>ions o( 
this kind would be more curious than beneficial, as all 
are satisfied of the utility of the institution, and of its 
fr iendly aspect to liberty. But I must acknowledge that 
I cannot readily discern the inseparable connection be
tween the existence of liberty, and the trial by jury in 
civil cases. Arbiu·ary impeachmen ts, arbitrary methods 
of prosecuting pretended offences, and arbitrary punish
ments upon arbitrary convictions, have ever appeared to 
me to be the great engines of judicial despoti1.m; and 
these have all relation to criminal proceeding$. The u ial 
by jury in criminal cases, aided by the habeas-corj)US act, 
seems therefore to be alooe concerned in the question. 
And both of these are provided for, in the most ample 
manner, in the plan of the convention. 

I t has been observed, that trial by jury is a safeguard 
against an oppressive exercise of the power of taxation. 
T his observation deserves to be canvassed. 

I t is evident that i t can have no influence upon the 
legislature, in regard to the amount of taxes to be laid, 
to the objects upon which they are to be imposed, or to 
the rule by which they are to be apportioned. Jf it can 
]1ave any influence, therefore, it must be upon the mode 
of collection, and the conduct of the officers intrusted 
with the execlllion of the revenue laws. 

As to the mode of collection in this State, under our 
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own Co~stitution, the trial by jury is in most cases ou t 
of use. rhc taxes arc usually levied by the more sum
mary. p~oc.ecding of distress and ale, as in cases of rent. 
And rt ·~ ad.nowledged on all hands, that this is essemial 
to t~1e efficacy of the rc,cnue laws. The dilatory course of 
a u·aal at law to rccovct the taxes impo:.ed on indi,·iduals 
would neither s~it the c"'igca~c!es of the public nor prO: 
mote the con,enacncc of the cwzens. It would often occa
si~n.an ac.cumu lation of co ts, more burdensome than the 
ongtnal sum of the tax to be levied. 

And as to the conduct of the officers of the revenue the 
provision in favor of trial by jury in criminal cases.' wi ll 
afford the seculity aimed at. \Vil(ul abuses of a public au
thority: to the OJ?pression of the subject, and every species 
of offic~al cxtorttoll, are offences against the government, 
for wluch the persons who commit them may be ind icted 
and punished according to the circumstances of the case. 

T he excellence of the trial by jury_ i n civil cases ap
pea_rs to d~pend ~~~ cit cumstances foreign w the prcscr
va uon o( l abcny. l he strongest argument in its favor is 
that it_is a security a_gainst corrujltiQ.!l. As there is alway~ 
~ore umc and b~uer opportunity to tamper with a stand
mg body of magastrates than with a jury summoned for 
the occasion, there is room to suppose that a conupt in
fluence would more casil) find its way to the fom1er than 
to the laltcr. The for cc of this consideration is, however 
diminished by other . The sheriff, who is the summone; 
of ordinary jur ics, and the clerk of courts, who have the 
nomination of special juries, are themseh·es standing of
ficers,. and, acting individually, may be supposed more 
accessablc to the touch of corruption than the judges, 
who arc a collective body. l t is not difficult to sec, that it 
would be in the power of those officers to select juror~ 
who would serve the put pose of the parry as well as a cor
rupted bench. In the next place, it may fairly be sup
posed, ~hat there w~uld be less difficulty in gaining some 
o f the JUrors promrscuously taken from the public m ass 
than in ga ini ng men who had been chosen by the gov: 
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crnmcm for their probity and good character. But 
making every deduction for these considerat ion the 
t~i al by jury must still be a valuable check upon co'rru p
u on. I t greatly multiplies tbe impediments to its success. 
As matters now stand, it would be necessary to corrupt 
both court and jury; for where the jury ha'e gone evi
dently wrong, the court will generally grant a new tr ial, 
and .it would be in most cases of little use to practise upon 
the J~'1'· u nless the court could be likewise gained. Here 
then rs a double security; and it will readily be petccivcd 
that this complicated agency tends to preserve the pur ity 
of both institutions. By increasing the obstacles to suc
c7ss, it discourages attempts to seduce the integrity of 
c llhcr. T he temptations to prostitution which the j udges 
might have to surmount, must certainly be much fewer, 
w~ile the .cooperation of a jury is necessary, tha n they 
m•ght be, t f they h ad themselves the exclusive determ ina
tion of a ll causes. 

Notwithstanding, therefore, the doubts I have ex
pressed, as to the essential ity of trial by jury in civil cases 
to liberty, I admit that it is in most cases, under proper 
r~gu lations, an excellent method of determining ques
tiOns of property; and that on this account alone it would 
be enti tied to a consti tu tiona! provision in its favor if it 
were pos!>iblc to fix the limits within which it ought to be 
compre.hcnd_cd. There is, however, in all ca es, great d if
ficu lty rn thrs; and men not blinded by enthusiasm must 
be sensible that in a federal government, which is a com
position of societies whose ideas and institutions in re
lation to the matter materially vary from each other, that 
d ifficulty must be not a little augmented. For my own 
part, at every new view I take of the subject, I become 
more convinced of the reality of the obstacl~ which, we 
arc authoritatively informed, prevented the insertion of 
a provision on this head in the plan of the convention. 

T he great difference between the limits of the jury trial 
in di iTcrent States is not generally understood; and as it 
must have considerable influence on the sentence we 
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~vident that though trial by jury, with various limita. 
tions, is lnown in each State individually, yet in the 
United States, as such, it is at this time alLogetber un. 
known, because the present federal government h~s no 
judiciary powe1 whatever; and cons~quently ther~ 1s no 
proper antecedent or pre' ious establishment to whtch the 
term heretofore could relate. It would therefore b~ desti
tute of a ptecise meaning, and inoperative £rom as un
certainty. 

A , on the one hand, the form of the provision would 
not fulfil the intent of its proposers, so, on the other, if I 
apprehend that iment right!), it would be_ in itself inex
pedient. I p1 esume it to be, that causes 111 the federal 
coutts should be tried by jury, if, in the State where the 
courts sat, that mode o( trial would obtain in a similar 
case in the State courts; that is to say, adm iralty causes 
should be tried in Connecticut by a jury, in New York 
without one. The capricious operation of so dissimilar a 
method of trial in the same cases, under the same govern
ment, is of itself sufficient to indispose every well-regu
lated judgment towards it. Whether the cause .shou ld be 
tried with or without a jury, would depend, m a great 
number of cases, on the accidental siLUation of the court 
and pat ties. . . 

But this is not, in my estimation, the greatest objecuon. 
J_.f.ec.l a deep and deliberate com ic~ion t_hat. t?ere_ are 
many ca~es in whicb..t.he..u-ial ~u~s an....l.tldtglbk..ane. 
I think it so patticulatly in cases which _co~cem the pub
lic peace with foreign nations-that 1s, m most ~ases 
where the mtestion t.urns wholly on...ilie_l~ of nau~s. 
Of this nature, among others, are all pn1e causes. Junes 
cannot be supposed competent to investigations that re
quire a thoroug'h knowledge of the laws and ~sages of 
nations; and they will sometimes be under the mflu~nce 
<:>f impressions which will not suffer them_ to pa~ suffiet7nt 
.-egard to those considerations of pubhc pohcy wh1ch 
ought to guide their inquiries. There woul? of co~rse be 
always danger that the rights of other nauons rntght be 
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inft inged by their decisions, so as to affor~ occasi~ns .of 
reprisal and war. Though the proper prO\'Ince of JUflet 
be to detct mine matters of fact, yet in most cases lega; 
consequence~ arc complicated with fact in such a manne1 
as to render a separation impracticable. 

lL will add great weight to this rema1k, in relati?n. to 
p1 ize causes, to mention that the method of de tel mmmg 
them has been thought worthy of particular 1 cgulation 
in 'arious treaties between d ifferent powers of Europe, 
and that, pursuant to such treaties, they arc deter:mina~le 
in CreaL Btitain, in the last resort, before the kmg h•m· 
self, in his privy council, where the fact, as well as the 
law, undergoes a reexamination. This alone d7~on~trates 
the impolicy of inserting a fundamental proviSIOn m the 
Constitution which would make the State systems a stand
ard for the national government in the article under con
sideration, and the danger of encumbering the govern· 
mcnt with any constitULional provisions the propriety of 
which is not indisputable. 

My convictions are equally strong that gre11t advan. 
tages result from the s~aration of tht equity,Crom the 
law jurisdiction, and tllat the causes :wn•ch be.lo•~g to ~he 
former would be improperly commttted to JUnes. 1: IH' 
great and p1 imary usc of a c?urt of equ ity i~ to ~ive relief 
in exlraotdinary cases, wh1ch a~.c.E11011s t? gen
eral rules. To unite the jurisdiction of such cases w1th the 
ordinal y jurisdiction, must have a tendency to u~ ettle 
the general rule , and to subject e,·ery ca~e that anses to 
a sJ>ecial determination; while a separauon of the one 
from the other has the contrary effect of rende1 ing one a 
seminel o'er the other, and of keeping each within the 
expedient limit . Besides this, the circ~mstan~es that c~n
stitute cases proper for courts of equtty are_ tn many_ m
stances so nice and intricate, that they are tncompauble 

• I t is true that the principles by which that relic£ is go\'erned are 
now rcdu<.cd to a regular S)Slem; but it is not tbe ICS! true that they 
arc in the main applicable to SP£CIAL circumstances, which form 
exceptions 10 general rules.-Punuus 
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with the genius of u ials by jury. They require often such 
long, del.iberat.e, and critical invc~tigation as would be 
imptacticable to men called from their occupation~, and 
obliged to decide before they were pet milled to teturn 
1.0 them. The simplicity and expedition which form the 
distingui~ohing charactets of this mode of uial require 
that the matter to be detidcd should be reduced to some 
single and obvious point; while the litigaLions usual in 
chancery frequently comptchcnd a long train of minute 
and independent panicula1s. 

lL is true that the separation oi the.. equil~ from the 
legal jurisdiction is peculiar to the English S)'Mem of 
jut isprudence: which is the model that has been followed 
in several of the States. But it is equally true that the 
uial by jury bas been unknown in every case in which 
they have been united. And the ~oeparation is esselllial to 
the preservation of that institution in its ptistine put ity. 
'1 he nature of a court of eq ui ty will readily perm it the 
extension of .its jurisdiction to matters of law; but it is 
not a little to be suspected, that the attempt to extend the 
jurisdiction of the coutts of law to matters of eq uity wi ll 
not only be unproductive of the advantages which ma) be 
det ived from courts of chancery, on the plan upon which 
they ate established in this tate, but will tend grad ually 
to change the nature of the coll1ts of law, and to under
mine the u ial by jury, by introducing questions too w m
plicated for a decision in that mode. 

These appeared to be conclusive reasons against incor
porating the systems o( all the tates, .in the formatio n of 
the national judiciary, according to what may be con
jecwr~d to have been the attempt of the Pennsylvania 
minority. Let us now exam ine how far the proposition of 
Massachusetts is calculated to remedy the supposed de
fect. 

1l is in this form: "I n ci,i l actions between citi1ens of 
d ifferent States, every issue of fact, ari~ing in actions llt 

commou law, may be tried by a jury if the panics, or 
either of them, request it." 
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to affit-m that Lherc is no security for liberty in a Consti
tution whid1 expressly establishes Lhe trial by juq in 
criminal cases, because it docs not do it in ci' il also; 
while it is a notorious fact that Connecticut, which has 
been always regarded as the most popular State in the 
Union, can boast of no constiLUtional provision for 
either. Puuuus 

From l\ICLl:AN's Edition, N~w York, MDCCLXXXVJJI 

T H E FEDERAL! T NO. 84 

(11 AM I l. I' 0 N) 

To the PeofJle of the State of New York: 

IN T il e course o( the foregoing review o( the Constitution, 
I have taken notice of, and endeavored to answer most of 
the objections which have appeared against it. There, 
however, remai n a few which either did not fall naturally 
under any particular head or wetc forgotten in their 
proper places. These shall now be discussed; but as the 
subject has been drawn into great length, I shall so far 
consult brevity as to compromise all my observations on 
the~e miscellaneous points in a single paper. 

The most considerable of the remainin~ objections is 
that the plan of the convention contains n bill of ri~hts./ 
Among other answers given to this, it has b en upon dif
Ierem occasions remarked th<~t the constilUtions of scverai 
o f the tales are in a similar predicament. I add that New 
York is of the number. And yet the opposers of the new 
S)Stem, in this tate, who profess an un limited admira
tion for its constitution, are among the most intemperate 
partisans of a bill of rights. To justify their zeal in this 
mauer, they allege two things: one is that, though the 
consti tution of New York has no bill of righ ts prefixed 
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court.'' And clause 3, of the same section-"The Congress 
shall have power to declare the punishment of treason; 
but no attainder of treason shall work corruption of 
blood, or forfeiture, except during the life of the person 
attaimed." 

It may well be a question, whether these are not, upon 
lhe whole, of equal importance with any which are to be 
found in the constitution of this State. The establishment 
of the writ of habeas corpus, the prohibition of ex-post
facto laws, and of TITLES OF NO.BlLITY, to which we have 
110 co?-responding provision in our Constitution, are per
haps greater securities to liberty and republicanism than 
any it contains. The creation of crimes after the commis
sion of the fact, or, in other words, the subjecting of men 
to punishment for things which, when they were done, 
were breaches of no law, and the practice of arbitrary im
prisonments, have been, in all ages, the favorite and most 
formidable instruments of tyranny. The observations of 
the judicious Blackstone, • in reference to the latter, are 
well worthy of recitil: "To bereave a man of life, [says 
he,] or by violence to confiscate his estate, without accu
sation or trial, would be so gross and notorious an act 
of despotism, as must at once convey the alarm of tyranny 
throughout the whole nation; but confinement of the 
person, by secretly hurrying him to jail, where his suf
ferings axe unknown or forgotten, is a less public, a less 
striking, and tl1erefore a more dangerous engine o£ arbi
trary government." And as a remedy for this fatal evil 
he is evel")'\vhere peculiarly emphatical in his encomiums 
on the habeas-corpus act, which in one place he calls "the 
:BULWARK of the British Constitution." t 

Nothing need be said to illustrate the imponance of 
the prohibition of titles of nobility. This may truly be 
denominated the corner-stone of republican government; 
for so long as they are excluded, there can never be seri
• Vide Blackstone's "Commentaries," vol. 1., p. 136.-Pusuus 
t Vide Blackstone's "Commentaries," vol. iv., p. 438.-Punuus 
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ous danger that the government will be any other than 
that of the people. 

To the second-that is, to the pretended establishment 
of the common and statute Jaw by the Consti tu tion, I 
answer, that they arc C"-pressly made subject "to such al
teration~ and pro\ isions as the legislatui c shall from time 
to Lime make conccr ning the same." They are therefore 
at an) moment liable to repeal by the ordinary legisla
tive power, and of cour sc ha' e no constitutional sanction. 
The only usc of the declaration was to recognize the an
cient law, and tO 1cmovc doubts which might have been 
occa~ioncd by the Revolution. This consequently o n be 
considered as no part of a declaration of rights, wh ich 
under our constitutions must be intended as li mitations 
o( the power of the government itself. 

I t has been several times truly remarked that bills...o£ 
rights arc, in their origin, stipulations bc~wce~ k ings and 
their subjects, abridgments of prerogauve tn favor of 
privi lege, reservations of r igh ts not s_urTendered to the 
prince. Such was MACNA CHARTA, obtatned by the barons, 
sword in hand, from King John. Such were the subsequent 
confirmations of that charter· by succeeding princes. Such 
was the Petition of R.ig!_rt assented to by Charles I., in the 
beginning of his reign. Such, also, was th~ Declaratio~ o{ 
Ri.gbt pre~ented by the Lords and Commons_ to the Prrnce 
of Orange in r688, and afterwards thrown rnto the form 
of an act of parliament called the Bill of R ights. I t is 
~vidcnt, therc£orc, that, according to their prlmilivc sig
n ification, t h.£2. have no application to constitutions, pro
fessedly fou rwcd up~>n the ,pQwer of the ~ople, and exe
cu ted by their immediate representatives and serva.ots. 
H ere, in strictness, the people surrender nothing; and aa 
they retain every thing they have no need_ of particular 
re3Crvations. " \\'£, THE PEOPLE of the Unacd States, to 
secUJe the blessings o( liberty to ourselves and our pos
teri ty, do ordain and establish this Constitution for the 
United tates of America." Here is a better recogni t ion 
of popul ar r ights, than volumes of those aphorisms which 
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make the principal figure in several of our tate bills of 
rights, and which would sound much better in a treatise 
of ethics than in a constitution of government. 

But a minute detail of particular rights is certainly far 
less applicable to a Constitution like lhat under consid
eration, which is mere!) intended to regulate the genera l 
political interests of _the nation, tha~ to a comtitution 
which has the rcgulauon of every specres of perl>onal ?nd 
private conccrm. If, therefore, the loud clamors agarnst 
the plan of the convention, on this score, are well 
founded, no epithets o( reprobation will be too strong for 
the constitution of this State. But the truth is, that both 
o( them contain all which, in relation to their objects, is 
reasonably to be desired. 

J go further, and affirm that bills of rights, in the sense 
and to the extent in which they arc comended for, arc 
not only unnecessary in the proposed Constit~ttion, _but 
wou ld even be dangerous. They would contarn vanous 
exceptions to powers not granted; and, on this vcr y ac
count, would aiTord a colorable pretext to claim more 
than were granted. For why declare that things ~hall not 
be done which there is no power to do? \ Vhy, for mstancc, 
should it be said that the liberty o£ the press shall not be 
restrained, when no power is given b)' which restrictions 
may be imposed? I will not contend that such a provbion 
would confer a regulating power; but it is evident that 
it would furnish, to men disposed to usurp, a plausible 
pretence for claiming that power. They might urge with 
a emblancc of reason, that the Constitution ought not 
to be charged with the absurdi ty of providing agaimt the 
abuse of an amhority which was not given, and that the 
pr ovi~ion agains_t res~rai~ing the liberty of the pre\S _af
forded a clear rmphcauon, that a power to prcscr rbe 
proper r cgulations concerning it was. intended to be 
vested in the national government. Thrs may serve as a 
specimen of the numerous ~andlcs which woul_d be given 
to the doc11 inc of construcuve powers, by the 111dulgence 
o£ an injud icious zeal for bills of r ights. 
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On the subject of the Iibert.}' of the _Eress, as much as 
has been said, I cannot Cot bear adding a remru k or two: 
in the first place, I observe, that there is not a S) llable 
concerning it in the constitution of this State; in the next 
I contend, that whatever has been said about it in tha~ 
of any other State, amounts to nothing. \ Vhat signifies a 
declaration, that " the liberty o( the press shall be in
violably pre erved"? What JS the liberty of the press? 
\ Vho can give it any definit ion which would not leave 
the utmost latitude for evasion? I hold it to be imprac
ticable; and from this 1 infer, that its security, whatever 
fi ne declarations may be inserted in any constitutio n re
specting it, must altogether depend on public opinion, 
and on the general spit it of the people and of the govern
mem. • And bet e, after all, as is intimated upon a:lOther 
occasion, must we seck for the on ly .>olid basis of all our 
rigltts. 

There remains but one other view of this mau er to 
conclude the point. T he truth is, after all the decla ma-

• To show that there is a power in the Constitution by which the 
liberty of the pr~1 may be affected, recourse has been had to the 
po11er of •~'ation. ll is ~id that duties may be laid upon the pub· 
lications so high a1 to amount to a prohibition. I know not by what 
logic it could be maintained, that the declarations in the tate con
stitmion1, in fa\'or o£ the freedom or the press, would be a consti· 
tutional impediment to the imp01ition o£ duties upon publications 
by the tate legi,lature<~. It cannot cenainlv be pretended that any 
degree of duties, h011e1er low, would be an abridgment o£ the liberty 
or the press. We know that newspapers are taxed in Great Britain, 
and )et it is notorious that the press nowhere enjoys greater Iibert)· 
than in that country. And if duties o( an\ kind may be laid \\·ilhout 
a 1iolation of that Iibert), it i, e1·ident that the e~u:nt mu\t depend 
on lcgi~latile discretion, regulated by public opinion; so that, after 
all, general declaration~ re~pectinJ; the liberty of the pre~s. will give 
it no greater security than it 11ill ha1e without them. The same in
vasiom or it may be effected under the tate constitutions which con
tain tho(c dcclaratiom through the means of ta.xation, as under the 
p rop01ed Comtitlltion, which has nothing of the kind. Il would be 
quite as significant to decl:~re that go1emment ought to be free, 
that t:~xcs ought not to be excessive, Clc., as that the liberty o ( the 
p ress ought not to be rcstrained.-? unuus 
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tions we have heard, that the Constitution is itself in 
every rational sense, and to every useful purpose, A ~ILL 
OF JUCll'lS. The se\'eral bills of r ights in Gteat Britain 
Cot m its Comtitution, and conversely the comtitution of 
e~ch ~tate is its bil~ of rights. And the proposed Constitu
~ton, tf a~opted, wt~l be the bill of rights of the Union. Is 
tt o_n~ Objec_t ?(a btU of rights to declare and specify the 
pohucaJ pnvtleges of the citizens in the structure and 
administration of the government? This is done in the 
most ample and precise manner in the plan of the con
v_ention;_ comp~ehending various precautions fot the pub
h e sc~un~y, whtch ru·e not to be found in any of the State 
COt1Sl.llu~ tons. I~ ~nother object of a bill o( rights to define 
ccrtam tmmunHies and modes of proceeding, which arc 
relative to personal and private concerns? This we have 
seen has also been attended to, in a variety of ca es, in 
the same plan. Adverting therefore to the substantial 
m eani ng o f a bill of rights, it is absurd to allege that it is 
n~t to be _found in the work of the convention. lt may be 
srud that •t does not go far enough, though it wi ll not be 
easy to make this appea.r; but i t can with no propriety be 
con_tended ~lat there is no such thing. I t certainly must 
be unmatettal what mode is observed as to the order of 
?eclaring the rights. of the citizens, if they are to be fou nd 
m any part of the mstrument which ~tablishcs the gov
ernmen t. And hence it must be apparent, that ml!~la ('( 
what has been said on this subject rests merely on verbal 
and nominal distinctions, entirely foreign from the ~>ub
stancc of the thing. 

Another objection which has been made, and which, 
~rom _the freq~ency of its repetit ion, it is to be presumed 
JS ~cited on, ts of this nature: "It is improper [say the 
objectors] to confer such lar,ge powers, as are proposed, 
u pon the national gs.>ver.nmen~ because the seat of 1 hat 
government must of necessity be too remote £1om 
ma ny of the tates to admit of a proper knowledge on the 
part of the constituent, of the conduct of the represen ta
tive body." This argument, if it proves any thing, p roves 



CONCLUI) JNC R"EMARKS 

imagined; that Lhcy are counterbalanced by considerable 
objects of saving; and that while it is questionable on 
which side the scale will preponderate, it is certain that 
a government less expensive would be incompetent to Lhe 
purposes of the Union. PunLJUS 

From McLEAN's Edition, New York MDCCLXXXVIll 

T HE FEDERALIST NO. 85 

( 11 A i\f I L T 0 N} . 
T o the Pcof>lc of the State of New Yor": 

AccORDll\C to the formal division of the subject of these 
papers, announced in my first number, there would ap
pear still to remain fo r discussion two~nts: "the 
analogy of the proposed government to your own State 
constitution," ana "the additional security which its 
adoption will afford to rer-ublican government, to liberty, 

an.cLLQ.E!_o~ny." But these heads have been so fully an
ticipated an exhausted in the progress of the work, tha t 
it would now scarcely be possible to do any thing more 
than repeat, in a more d ilated form, what has been here· 
tofore said, which the adva nced stage of the question, 
and the time already spent upon it, conspire to forbid. 

It is remarkable, that the resemblance of the plan of 
the convention to the act wh ich organ i1es the govern
ment of this State holds, not less with 1cgard to many o f 
the supposed defects, than to the real excellences of thf' 
former. Among the pretended defects arc the recligibility 
of the Executive, the want of a council, the omis~ion of 

a for mal bill of rights, the omi'>sion of a provision re
specting the liberty of the press. These and several otheu 

which have been noted in the course of our inquiries are 

a~ much chargeable on the existing constiLU tion of thh 
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studiouslr :noided tho c ru>peritie!> which are too apt to 
disgrace polllical disputants of all p:lnie:s, and which 
have been not a little provoked by the language and con
duct of the opponents of the Constitution. The charge o£ 
a conspiracy against the libenies of the people, which has 
been indiscriminately brought against the ad,ocatcs of 
the plan, has loomething in it too wanton and too ma
lignant, not to excite the indignation of e'ery man who 
feels in his own bosom a refutation of the calumny. The 
perpetual changes which have been rung upon the 
wealthy, the well-botn, and the great, have been such as 
to inspire the disgust of a11 sensible men. And the un
warrantable concealments and misrepresentations which 
have been in vat ious ways practised to keep the truth 
from the pu blic eye, have been of a nature to demand the 
reprobation of all honest men. It is not impossible that 
these circumstances may have occasionally beu-a)ed me 
into intemperances of expression which 1 did not intend; 
it is certain that I have frequent ly felt a struggle between 
sensibility and moderation; and if the former has in some 
instances pre"ailed, it must be my e"cuse that it has been 
neither often nor much. 

Let us now JXtuse and ask ourscl\'es whether, in the 
cour e of these papers, the proposed Constitution has not 
been satisfactorily vindicated from the a persions thtown 
u pon it; and whether it has not been shown to be worthy 
o( the public approbation, and necessary to the public 
safety and prosperity. Every man i'> bound to answer these 
questions to him~elf, according to the best of his con
science and understanding, and to act agreeably lo the 
genuine and sober dictates of his judgment. 1 his is a 
du ty from which nothing can giH~ him a dispensation. 
'Tis one that he is called upon, nay, constrained by all the 
obligations that form the bands of society, to discharge 
sincerely and honestly. No partial motive, no particular 
interest, no pride of opinion, no tunporary pa,sion or 
prejudice, will justify to himself, to his countrv, or to his 
posterity, an improper election o( the part be is to act. 
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L:c him. beware of an _obstinate ad~1erence to part); let 

lum reflect that tlte object upon whtch he is to decide · 
. I . IS 

no_t a parucu ar uuerest of the community, bu t the very 

ext~tct~ce of the ~at ion; and let him remember tllat a 

maJOrlly. of Am_ertca has already given it) sanction to the 
pl:tn wluch he ts to approve or reject. 

. 1 shall not dissemble that I feel an entire con fidence 

m the argume~us which recommend thr propo ed S}Stcrn 

to your ad_opuon, and that I am unable to dil)ccrn any 

teal force m th~se. by which it has been oppo~cd. I am 

{'~ersuade~ tllat It lS the best Which OUI political situa. 

lion, hab tts, and opinions will admit, and superior 10 
any the revolmion has produced. 

. Concessions 0~1 the pan of the friends of the plan, that 

1t has not a clatm to absolute petfectiou, have afforded 

matte~. of no small tt iumph to it$ enemies. " \\ hy," say 

they, s_hould we :1c~opt an imperfect thing? \\'hy not 

ame~d It ~nd ~lake rt JA.!t feCL before it b irrevocably es
tablls!1ed? Thts may be plausible enough, but it is on ly 

plausrble. In the fi rst place 1 remark, that the extem of 

tl~ese concessions has been. gt·catly exaggetated. T hey 

h.we ?een ~ tatcd as am_ountmg to an admission that the 

plan ts radtcall)' defec!I\'C, and that without material aJ. 

terations the rights and the interests of the community 

cannot be safely confided to it. This, a~ far as I have un

clersLOod the mean ing of those who make the concessions 

is an entire perversion of their sense. No advocate of th~ 
measure can be found, who will not declare as his senti· 

ment, that _the system, though it may not be perfect in 

every part, ts, upon the whole, a good one: is the best that 

the p:esent ".iews and circumstances of the COUntry will 

pcrm!t; anc~ tS )ttch an one as prom ises every species of 

secunty wluch ~ reasonable people can desire. 
I answer in the next place, that I should esteem it the 

extreme o~ impt ude_nce to prolong the precarious state 

?f our natiOnal affatrs, and to exPQse the Union to tl1e 

JCOpa~dy o£ successive experimentsJ in the chimerical 

pursutt of a perfect plan. I never expect to see a perfect 
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work from imperfect man. The result o f the delibcra· 

lions of all collective bodies must necessarily be a com· 

pound, as well of the en ors and prejudices, as of the good 

sense and wisdom, of the individuals of whom they are 

composed. The compaus which are to embrace thirteen 

distinct States in a common bond of amity and union, 

must as necessat ily be a compromise of as many dissimi lar 

interests and inclinations. How can perfection spring 

from such materials? 
The reasons assigned in an excellent l ittle pamphlet 

lately published in this city, • are unanswerable to show 

the utter im probability of assembling a new convention, 

under circumstances in any degree so favorable to a happy 

issue, as those in which the late convention met, deliber· 

ated, and concluded. I will not repea t the arguments 

there used, as I presume the production iLSelf has had a n 

extensive circulation. It is certainly well worthy the peru· 

sal of every friend to his country. There is, however, o ne 

point of light in which the subject of amendments sti ll 

remains to be considered, and in which it has not yet 

been exhibited to public view. I cannot resolve to con. 

elude without first taking a survey of it in this aspect. 

It appears to me susceptible of absolute demonstration, 

that it will be far more easy to obtain subsequent than 

previous amendments to the Constitution. The moment 

an alteration is made in the present plan, it becomes, to 

the purpose of adoption, a new one, and must undergo 

a new decision o£ each State. T o its complete establish· 

ment throughout tlle Union, it will therefore require the 

concurrence of thirteen States. If, on the contrary, the 

Constitution proposed should once be ratified by all the 

States as it stands, alterations in it may at any lime be 

effected by nine States. H ere, tllen, tlle cha nces are cu 

thirteen to nine t in favor o£ subsequent amendment, 

• Entitled "An Address to the People o£ t he State of New York."'

Pulluus 
tIt may rather be $:tid T£N, for Lhough two Lhirds may set on foot 

the measure, Lhree fourllu must raufy.- Puauus 
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Those who sec the matter in the same light with me, how
ever zealous they may be for amendments, must agree 
in the propriety of a previous adoption, as the most direct 
road to their own object. 

The zeal for attemptS to amend, prior to the establish
ment of the Constitution, must abate in every man who 
is ready to accede to the truth of the following observa
tions of a writer equally solid and ingenious: "To bal
ance a large state or society [says he), whether monarchical 
or republican, on general laws, is a work of so great d iffi
cu lty, that no human genius, however comprehensive, is 
able, by the mere dint of reason and reflection, to effect 
it. The judgmen tS of many must unite in the work; ex
perience must guide their labor; Lime must bring it to 
perfection, and the feeling of inconveniences must correct 
the mistakes which they inevitably fall into in their first 
trials and experiments." • These judicious reflections 
contain a lesson of moderation to all the sincere lovers of 
the Union, and ought to put them upon their guard 
against hazarding anarchy, civil war, a perpetual aliena
Lion of the States from each other, and perhaps the mili
tary despotism of a victorious demagogue, in the pursuit 
of what they are not likely to obtain, but from time and 
experience. It may be in me a defect o£ political fort itude, 
but I acknowledge that I cannot entertain an equal tran
quillity with those who affect to treat the dangers of a 
longer continuance in our present situation as imaginary. 
A nation, without a national government, is, in my view, 
an awful spectacle. The establishment of a Constitu tion, 
in time of profound peace, by the voluntary consent of a 
whole people, is a prodigy, Jto the completion of which 
I look forward with trembling anxiety. I can reconcile it 
to no rules of prudence to let go the hold we now have, 
in so arduous an enterprise, upon seven out of the thir
teen States, and after having passed over so considerable 

• Hume's "Essays," vol. i., page u S: "The Rise of Aru and Sdenccs.N 
- Puauus 
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THE CALL FOR T ilE FEDERAL 
CO. STITUTIONAL CONVENTION 

R.ESOLUTION OF' CONCRE.SS 

1787, February 2I 

WutJtEAs there is provi,ion in the Artic:les of Confederation & 
perpetuJI t.n:on Cor mJking alteration., th~rem IJ} the Assent of a 
Congr~ of the United States and of the legblatUres of the several 
States: And wherca, experience hath evinced th:n there ate defects 
in the present Confederation, as a meam to temedy which several of 
the States and particul:u ly the State of New York by express in· 
atruction to their delef,":ltes in Congress have 6uggelled a eomention 
for the purpo~e. e'pres!ocd in the following ae olution and such 
Convention appearing to IJe the mcst probable means of establishing 
in these states a farm national go,emment 

Resol\'ed that in the opinaon of Congre;, It i, expedient that on 
the second :'.fonday in f,'lay next a Comcntion of deleg:ues who 
shall have been appointed by the several ~tates be held at Phila· 
delphia for the sole ancl express purpO">e of tcva~ing the Articles of 
Confederation and rcpoatlng to Congress and the several legislatures 
such alterations and provisions therein as shall when agreed to in 
Congress and confirmed by the states render the federal constitution 
ndcqu:lle to the elo.igencics of Government 8: the preservation of the 
Union.• 

APPENDIX II 

ARTICLES OF CONFEDERATION 

Articles of Confedaation and perpetual Union between the Stoles 
of New Hampshire, Mossocltusetts Boy, Rhode Island and Protridence 
Plantations, Connecticut, l\'ew York, New ]erst:)·, PtmnsylL'Onio, Delo· 
wore, Maryland, T'irginia, North Carolina, South Carolina, and 
Georgia. 

ARTICI..E I. The style or thi~ Confederacy shall be "The Uni ted States 
of America." 

ARr. ll. Each State retains its sovereignty, freedom, and inde· 
pcndence, and every power, jurisdiction, and right, which is not by 
this Confederation Clo.pressl) delegated to the United Sl:l tes in Con· 
gress assembled. 
• Don~m•ttlllQ History of t it• Co .. stir..ti4!'

1 
Volume IV, p. 78; ldax Farrand, 

Tlu Rttords of II•• F•d•rol Conunlw,., volume III, p. 13. 

577 
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circum,tances as on t he object to be obtained. Tt is at all times diffi
cult to t.haw "ith prcci~ion the line between tho'e righu which must 
be surrendcrcd, and tho~e which may be r~n·cd; and on the pre~m 
OCCl\iOn thi, dilliculty was incrca<.cd by a difference among the several 
Stat~ a' to their ~ituation, c'tent, hab•t~. and panicular interests. 

In all our delihcratioru on thi' subject we l..ept steadil} in our vie1,r, 
that 1d1ich ·' J>I)(:•n~ to us the grc-Jto;t interest of e1er) true A merion, 
t h!:.._r.o~tion o£ our lJnion, in which is involved our pr~perity, 

""relicit~·· ,,,fcty, pcrhap$ our national e'istence. This important con
sidcr.uion, •Niou,ly and deeply impr~ ed on our minds, led each 
State in the Comcmion to be los rigid on points of inferior magni
tude, than might h a1·c been otherwi~ e'pected; and thus the Con
st itution. which we now present, is the ro;ult of a spirit or amit y, and 
of that muttnl ddcrenle and conc('<.<ion which the peculiarity of our 
politic:t l situation rendered i ndispen~ble. 

T hat it will meet the fu ll and entire approbation of every State i, 
not perhap\ to be expected; but each will doubtless comider. that had 
J1er interest alone been con,ulted, the con~equcnccs misht ha1e been 
part iculatly dbagrceahlc or injurious to others; that it is liable to as 
feh• exceptions a, could reasonably have been expected, we hope and 
belic1e; that it may promote the lasting welfare of th1 t coumry so 
de:~r to m all, and secure her freedom and happiness, is our most 
nrdent wish. 

With great respect, 
We have the honor to be 

SIR, 
Your Excellency's mo't 

Obedient and Humble Scr, :mts, 
Cr.oRcr. \VASHrNcTo:>~ , President 

By Unanimous Order of the Co m ention 
I ll\ I ' Cflll.,C Y 

T m · P 111 ~rna "~T OF Co,cuss • 

• ~. • Farrand. 1\tcords of ~~~ Ftd1ro/ Cont'lnli<>~<, Volume II, p. !>66. 
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APPENDIX V 

THE CONSTITUTION OF THE UNITED STATES 

AS AGREED UPON 

BY THE CONVENTION 

SEPTEMBER 17, 1787 

W E, the People of the United States, in order to form a 
m ore perfect Union, establish j ustice, inmre <Lomestic 
Tra11quillity, provide for the common Deft'nce, promote 
the general Welfare, arzd secure the Blessingl of Libe1ty to 
ourselves ancl our posterity, do ordain and establish this 
CONSTITUTION for the United States of America. 

ARTICLE I 

SECTION 1. All legislative powers herein gr\lnted shall be v~ted in a 
Congr~ of the United States which sha ll 'consist of a Senate and 
House of Rept csenta tivcs. 

S11.cr. 2. 11te Hou·.e of Reprcsemathes shall be compo~ed of mem
bers chosen every second year by the people of the several States, and 
the electors in each State shall ha1e the quali fie~tions requisi te for 
electoN of the mo't numerous branch of the State legislature. 

No person shall be a reprcsentatil'e who shall not ha1c auained 
to the age of 1\•ent)·fi\e years, and been SCI'en )Cars a citizen of the 
United States, anJ "ho <hall not, when elcctcJ, be an inhabitant o( 
that State in '' hich he •hall be cho$Cn. 
Rcp~entatil~ and direct taxes ~hall be apportioned nmong the 

IC\·eral State. which ouy be included within this Union, according 
to thei r ropccti'c numhc~. 1•hich shall be determined by adding to 
the whole numlx:r of free person.>, including those bound to ,en ice 
tor a term of year.;, nnd excluding Indians not taxed, thu.'t" fiftln o£ 
a ll other pcr'\On,. ' I be actual enumeration ~hall be mnde within three 
year. a fter the fit..,t meeting of the Congr~s of the United Stnt1.-s, and 
within even sub-equcnt term of ten )CJN, in \Ucll m.mncr as they 
shall by law dareu. '!he number of 1ep1~ematilit"S \h:tll not c:otceed 
one for even thrrt} thousand but each S!:tte 'hall h:n e at lea't one 
rcpr('<.cntatil'e; and until such enumerauon 'hall be made, the State 
of 1'\ew Harnp,hire 'h:tll be entitled to choo-c three, \1. ,, ·trhu•.ctt~ 

eight, R hode Jsland aud Pro1idence P lantations one, Connecticut 
five, New Vorl.. six, New J ersey four, Penn,ylvania eight, Delaware 
one, Maryland six, Virginia ten, North Carolina fi,e, Souah Carolina 
five, and Georgia three. 



596 C 0 N S T l T U T l 0 N 0 F T II E U N I T 1: 0 S T A T E S 

c:uc, shall be ,·alid to all irHcnn and purposes. as pan or this Con
stitution, when ratified by the lcgi~latures of three fourths of the 
~e\eral State~. or by comention' in three founhs thereof, a, the one 
or the other mode of ratific:uion may be proposed h)' the Congre~s: 
Provided, that no amendment which may be made prior to the 
ye:~r one thousand eight hundred and eight, shall in any manner 
affect the first and founh cl::mses in the ninth section of the first 
article; and that no State, without its consem. shall be deprived o£ 
its equ::~l suffrage in the Senate. 

AR11CLE Vl 

ALL debts contracted and engagemenu entered into, before the adop
tion of this Constitution, <haJJ be as valid against the United States 
under thi~ Consliwtion, a1 under the Confederation. 

This Constitution, and the law\ of the United States" hich <hall be 
made in pursuance thereof; and all treaties made, or "hich ~hall 
be made, under the authorit) of the United States, shall be the <II· 
1,>reme law of the Jand; and the judges in e\el)' State shall be bound 
the1eby, any thing in the Comtitution or laws of any State to the 
conuary notwithstanding. 

1 he senators and represent:llhcs before mentioned, and the mem· 
bers o( the several State legislatlllcs, and all executive and judicia l 
officers, both of the United States and o£ the several States, shall be 
bound by oath or affirmation to support this Constitution; but no 
religious test shall e\er be rcqui1 ed as a qualification to any office 
or public trust under the United States. 

ARTICLE VII 

Til£ ralificadon of the conventions of nine States <hall be sufficient 
for the establishment of this Constitution between the States~ rati 
fying the same. 

DONE in convention, b) the unanimous consent of the Stat~ pre<ent, 
the SC\enteenth day of eptember, in the year of our Lord one 
thou.and seven hundred and eighty·se,en, and of the independence 
of the Unitc.d States ol America the twelfth . In witness whereof, 
we have hereunto subscribed our names. 

GEORGE WASHINGTON, Prt!sidcnt, and Deputy from Virgir1ia. 

NEW-HAMPSHIRE jjowo; LAsCDON, 
1 NICHOLAS GIL:'>IAN. 

MASSACH USETTS 5 N,\TJJA,tEL GoRHAM, 
1 Rt;Fl:S Kl:o>C. 

CO;'I:;>.ECTICUT j WILLIAM SA\IUE.L J OUI'SON, 

1 Ro<a:.R Sm:Jut "'". 

NEW YORK. AI..EXAr>DER fLu rrLTON. 
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to any person within its jurisdiction the equal protection of the 
laws. 

SECT. ::. Representatives shall be apportioned among the severn! 
St:nes according to their respective numbers, counting the whole 
number of persons in each State, excluding Jndians not taxed. Dut 
"hen the right to vote at any election for the cl1oice of electors 
for Presidem and Vice-President of the United States, reproenta· 
tJ\ es in Congress, the executh·e and judicial officers of a State, or 
the members of the legislature Lhereof, is denied to any o( the male 
inhabilants of such State, being twenty-one years of age, and citi· 
zens of Lhe Uniled States, or in any way abrid)ted. except for par· 
ticipation in rebellion or other crime, the basis of representation 
therein shall be reduced in the proportion which the number of 
such male citizens shall bear to the whole number of male citi1ens 
twenty-one years of age in such State. 

Srr.r. 3· ' o person ~hall be a senator or representative in Con· 
gre", or elector o( t>residem and Vice-President, or hold any office, 
ci~il or military, under the United States, or under any State, who, 
h:l\ing pre~iously taken an oath as a member of Congress, or a~ an 
officer of the United States, or as a member of any State legis:ature, 
or as an exeeuthe or judicial officer of any State, to support the 
Constitution of the United States, shall have engaged in insurrection 
or rebellion against the same, or given aid or comfort to the ene
mies thereof. But Congress may, by a vote of two thirds of c-.tch 
hou<e, remove such di~ability. 

Stcr. 4· The validity of the public debt of the United States, 
authorized by law, including debtS incurred for payment o( pensions 
and bounties for sen ices in suppressing insurrection or rebell ion, 
shall not be questioned. But neither the United States nor any State 
shall assume or pay any debt or obligation incurred in aid o( in 
surrection or rebellion against the United States, or any claim for 
the loss or emancipation of any slave; but all such debts, obligatiom, 
and claims shall be held illegal and void. 

St:CT. 5· The Congr~ shall have power to enforce, by appropri
ate legislation, the provisions of this anicJ,., 

The following amendment was pro~ed to the legislatures or the 
s~eral States by the fortieth Congress, on the 2;tb of February, 
186g, and was declared, in a proclamation or the Secretary or State, 
dmed March 30, •S;o, to ha\e been rntified by the legislatutes of 
twenty-nine of the thirty·seven States. 

ARTICL E THE FIITEE TH 

SECT .•. The right or citizens of the United States 10 \'Ole shall 
not be denied or abridged by the United Stales, or by any StaLe, 
on account of rnce, color, or previous condition of serviwde. 


