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don, Frankfurt, and many other centers of urban progress. The citizenry 
of London and Paris, as well as the imperial cities of Germany, were, on the 
whole, willing supporters of the princely overlord agai:°5t local feud~l 
barons regarding him as the likeliest guarantor of the public peace. But in 

Italy, ~here the development of trade was JlC:r~~ most marked, the cities 
did not support such a central head; these c1t1es, m fac_t, offered the most 
violent opposition to imperial as well as papal pretensions. Here traders 
preferred to rely upon the gro.":ing po~er of their o~n city. This led _to 
inces.sant warfare between the c1t1es, which eventually, m the age of Machia
velli, brought foreign intervention and subjugation. It was the success of 
Northern monarchs in integrating and pacifying their kingdoms which in 
part inspired Machiavelli's ardent concern with Italian unification.8 In 
the urope north of the Alps, by increasing the security of commercial 
intercourse, these political developments provided a fertile field for the 
expansion of trade activities. 

During the later phase of the evolution of modern government, when 
differentiated bureaucracies were being established all over Europe, the 
industrial revolution with its growing number of manufacturing establish
ments is said to have "caused" the expansion of governmental services. 
There can be no doubt that the growth of these industries provided an im
portant concomitant condition of governmental expansion; still, it is more 
nearly true that the governments grew t~e. ind~tries. In fact, ~he term 
mercantilism, generally used for characterwng this age, suggests Just that 
type of governmental participatio? an~ stimulation i~ ~he economic~~-

nother factor making for unification was the military. The military 
cause or determinant is most clearly seen when we consider the develop
ment of various weapons and techniques of warfare during these centuries.9 

If we compare the military establishments of early modern times with 
those prevalent in the Middle ges, we discover three important technical 
differences: (1) they are very much larger, (2) their main force consists of 
infantry, (3) they are equipped with firearms and guns. Besides these three 
technical differences, there are three important administrative contrasts: 
(1) the military establishments are permanent (standing armies), (2) they 
are mercenary, or at least regularly paid, (3) they possess a central com
mand, entrusted to a professional officer corps. The story of how all these 
changes came about differs considerably for the various countries. Even 
more important, in England the military estab~hment was predomina~tl 
naval, while on the Continent the army occupied the center of attention. 
Army and navy e:rercised a similar effect upon the gro":th ?f ce?tral ad-

I ministration; but a navy proved less dangerous to const1tut1onalism than 
{ an army (sec below, ch. III, p. 61). In the first place, as irregular forces 
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become standing mercenary armies, expensively equipped, they require 
ever increasing sums for their sustenance and thereby oblige the prince to 
perfect his tax-gathering machinery. Officials must be hired and organized, 
not only to collect the taxes, but to break down local resistance, and to give 
assistance to those groups in the community which promise larger tax re
turns through the development of industry and manufacture. Again, the 
large size of the armies presupposes t.he organization of offices for collecting 
the food for men and horses as well as for distributing it. inally, the de
velopment of a professional officer corps suggests a similar hierarchy for the 
administrative services. Obviously, if one starts from this military develop
ment as a fact, he could undertake to explain the entire evolution of modern 
government from that viewpoint. ctually this military development it
self is as much caused by the evolution and growth of modern government; 
for in the struggle with local lords, as well as in the conflicts which arose 
between the several kingdoms, we recognize the most powerful stimulants 
to this military progress. Modern infantry first appeared in Switzerland, 
where peasants on foot defeated the Austrian duke's ca airy; it appeared 
again in the Hundred Years' War when the newly organized archers gave 
the victory to England, until Charles VII of France succeeded in establish
ing his regular infantry. In short, we find that military and governmental 
devdopment stimulate each other as concomitant aspects of the same 
process. 

Attempts have Geen made from time to time to explain the evolution of 
modern government largely in terms of geography.1° The distinctive evolu
tion of government in England has provided seemingly convincing proof of 
such arguments. England's island position obviously facilitated her sub
ordination to one government and the accompanying centralization by 
making foreign assistance to the weaker party relatively difficult, if not 
impossible. On the other hand, England has always been an island. The 
difficulty under which any geographic explanation labors is the static char
acter of all geographic conditions. Growth is change, and cannot be ex
plained by what has always been. O>nscquently, we find that those who 
would make us believe that geography was the final cause always slip in an 
unexplained, but firmly asserted, "natural" tendency of the "state" to 
grow. This natural tendency toward growth once accepted, it is easy to 
show how the governments of England, ranee, and itzerland, for exam
ple,-grew the way they did, because mountains, rivers, plains, and other 
such "facts' conditioned the particular form of their growth. There is 
little in the geography of Burgundy, to pick an example at random, which 
would lead us to conclude affirmatively that it was to become part of 

ranee rather than of Germany. Nor can the general assertions about the 
13 
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definition, a constitutional democracy is one which does not grant all power 
to the majority. This issue dramatically presented itself again in Europe 
after the Second World War, when in France, Italy, and Germany the 
Communists came to plead for unrestrained and absolute majority rule in 
the name of democracy. 

The "state" concept in association with sovereignty is based u_pon ~he 
fallacious idea that you can comprehend under one concept the anutheucal 
systems of absolutism and constitutionalism. This is sometimes done, 
allegedly from a sociological (that is, scienti~c) s~dpoint,_ by assert~ng 
that the state exercises a "monopoly of force. This emphasas on coercion 
does not fit the co-operative community. If persuasion, or, more broadly 
speaking, consent, is given the ~l~ce which it i_n_ fact occup~~ from ti~e to 
time in the management of political commumt1es by providing a basas for 
power and authority, the antithesis between the sovereign state and the 
self-governing community becomes cle~r.16 

. 

A political community is governed ID one ?f two ways. Eith~r _a con
stituent group (see below, ch. VIII) has organized a pattern prov1dmg for 
the expression of consent by a substantial body of citizens (t_h~ common~) 
or a conquering group has set up a ~yste~ ?f controls prov1dmg for e~ecuve 
constraint of the subjects. The ant1thesas 1s an abstract and theoretical one 
and there are many communities which fall into intermediary patterns. 
But the basic difference is of great importance in assessing even these com-

/

' ntOnities. It was to idealize a gover?,"1ent based on constraint that the co~
ctpts of "state" and "sovereignty were developed. ~y c~~ analyS1S 
reveals that the central bureaucracies, supported by growing military estab
lishments, conquered the medieval con~titutional systems from wi~hin, a_nd 
established the monarch as the symbolical figurehead of a sys em ID which 
they became the final arbiter of what should be done. 

Sovereignty • A very important corollary politically of the idea of 
state and sovereignty, however, was the depersonalizing of governmental 
relationships. To put this another way, against feudalism the trend toward 
legislative unification and centralization found its most ~hallengi~g e~prcs
sion in the doctrine of sovereignty. It was the theoretical culm10at1on of 
a long secular trend in ranee and elsewhere. Sovereignty rendered imper
sonal the relation of the king to his subjects. Under feudalism, all such 
relationships were patterned upon the personal fealty of lord an? vassal. 
That is to say, the principle of the relation between the lord (dominus) and 
the vassal was personal "mutuality." Such personal relationship must needs 
be limited in extent, and was therefore ill-adapted to wide territorial 
realms. The hierarchy of the mutual relationships which feudal society had 
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tried to evolve in the effort to bridge the gap had shown a dismal ten~ency 
toward disintegration and anarchy. This tendency had resulted fro1J1 the 
growth of complex intermediary authorities which opposed the prince's 
rule. To escape from this confusion it was then asserted that no true gov
ernment existed unless there was somewhere an authority for making laws 
binding upon all the inhabitants of a given territory. The true achieve
ment which lay in this recognition of the need for a central government 
has been obscured by the struggle over the control of such a government. 
It was forgotten that it was necessary first to create a government before 
the question of its control could even arise. And it was furthermore for
gotten that this question of control could arise earlier in England than in 
France, because Tudor absolutism had consolidated previous efforts to 
establish an effectively centralized bureaucracy at a time when France was 
in the grip of an extended civil war. From this civil war the crown emerged 
with a considerable army at its command, which made it possible to crush 
the Fronde, while Cromwell's Model Army triumphed over the weak royal 
forces in England. This military ascendancy of the French crown, stimu
lated as it was by the possibilities of foreign invasion, delayed the outbreak 
of the struggle over the control of the government for one hundred and 
forty years. But the usefulness of the concept of sovereignty in providing 
a symbol for national unification and for the monarchical governments 
which destroyed feudal localism did not outlast its time. It was in the pre
constitutional period that "sovereignty" was destined to play its most sig
nificant role. The word itself served as a symbol for concentrated power, 
deriving from the word "sovereign," connoting the holder of such power. 
Since under constitutionalism there is not supposed to exist any such con- 1 

centrated power, sovereignty as a conception is incompatible with con
stitutionalism,16 and all constitutional regimes have shown a marked tend
ency to resist its use. Even under a constitutional democracy this is true. 
The notion of "popular sovereignty"-a confused expression at best
needs to be supplanted by that of the "constitutional group." For this 
group is not the holder of concentrated power, but exercises the revQ{u
tionary, residuary, constituent power of establishing a new constitutipn. 
Most of the time other groups exercise intermediary powers of deciiJipn, 
such as amending the constitution, legislating, and so forth. 

Reason of state and the problem of responsibility • As long as rulers 
were effectively influenced in their conduct by the moral teachings of the 
church-a united church with universal claims of obedience-the problem 
of responsibility could remain obscure. Our modern secularized methods 
of securing responsibility through electoral controls and the like (sec bc-
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low, chs. XIV, XV) has tended to make us forget that through long ages 
responsible conduct had to be brought about by other means, and that 
even today much remains of these ancient ways. Historically speaking, we 
find that responsibl~ ~onduct ?f_ pow~r-hold~rs ?~ been enforced not only 
th~o~gh sccu~, political, admirustrative, or Judicial sanctions, but through 
religious sanctions as well.11 In fact, such religious responsibility has bulked 
larger than any of the others. Medieval constitutionalism (sec ch. VII, 
P· _12~) was largely_ built up~m that sanction. When a religious ethic pre
va~ls. m ~ ~mmuruty _(~d. it does not inherently matter what particular 
rehg1on _u_ JS). th~ Fbilities of producing responsible conduct in terms of 
that rehgio_us spir~t arc on th_e -~hole more promising than any of the 
secular devices. Smee responsibility presupposes logically a set of norms 
or standards i? tcrn:is of which conduct can be evaluated, the actual preva
lence of a believed-in set of such norms makes responsibility of conduct al
most automatic, as long as the faith lasts. It would be instructive to show 
the workings of Chinese bureaucracy in these terms, but even our own 
civifu.ation has relied _upon reli~ious sanctions for long periods. As might 
be expected, there cx1:5t _two pr~ary forms corresponding to the two pri
mary patterns of ChrJStian ethics, the Catholic and the Protestant. Yet 
they have much in com~on. Un~er bo~h creeds, the person who is sup
posed to be ma?c respa11S1ble for his acts IS made responsible for his acts to 
~: In pra_ctice thJS mea~, of course, responsibility to the clergy who 
legitimately interpret the wdl of God. Luther's frank and often angry 
Jette~ to _the Elector of ~xony a~d other German princes arc a striking 
case m pomt. The only thmg a pnncc can do to escape clerical censure as 
l?~g as he_ accepts t~c fai~h is to confor~ as ~early as possible to the rc
hg1ous ethic. Luther s notion that the prince hunself could function as the 
head of the church, if spiritually guided by an ecclesiastically unencum
bered clc_rgy, mad_c the_ clergy _sufficiently subservient to the government 
to make it mcrcasmgly mcffective as an instrument for securing responsible 
~onduct. The result was either civil war, as in England, or absolutism, as 
m the various German princi~ities. The career of Archbishop Laud 
stands as ~n cxampl~ ?f the unmistakable tendency within the clergy to ex
tol the_ princely posi_t1~n for the sake of ecclesiastical support. 

Basically, the position and approach of the Catholic Church was not dis
s~ar. Thr?ughout_ t~e ~iddle Ag«:5, the increasingly independent and 
highly effective administrative orgamzation of the Catholic Church had 
run into bitter conflicts with the secular authorities. In these conflicts the 
secular authorities gradually gained the upper hand. The appearance of 
the concepts of ~•state" and of "so~creignty" marked the ascendancyt>f the 
secular authorities. At the same time, the secular authorities now became 
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themselves "clericalized" in the sense that their offices were being sur
rounded with a quasi-religious halo and sanction. It proved impossible 
in the sequel for the ecclesiastical authorities to recapture the medieval 
position in the Counter Reformation. Like the Protestant clergy, the 
Catholic authorities were obliged to concentrate on maintaining the loyalty 
and support of individual princes by every available means. 

But as soon as the compelling standards of a divinely ordained faith 
faltered, a prince and his administrative following were able to emancipate 
themselves from the restraints which a religious conviction had imposed on 
them. Just as responsible conduct had almost completely disappeared from 
the republics of Renaissance Italy, so it now tended to disappear from the 
Northern kingdoms. The doctrines of the agnostic pagans for whom 
Machiavelli had spoken spread throughout Europe. The clash of his doc
trines with the earlier religious notions of responsible government pro
duced the doctrine of "reason of state." 

Since religious responsibility means responsibility to transcendent 
ethical norms, it involves peculiar pitfalls for the official who seeks to be 
guided by it. There arc bound to occur situations in which the ethical 
norm conflicts with the exigencies of the conduct of government. The 
government which follows the norm may succumb to its rival who dis
regarded it. To have observed and described this fact with corrosive frank
ness is the achievement of Machiavelli. His attempt to escape from the 
dilemma by idealizing power (the state) has earned him the condemnation 
of all Christian people. It is no accident that a Catholic priest, Giovanni 
Botero, attempted to fit this view into the Christian pattern of thought by 
constructing the idea of a ratio status, a special governmentaj rationality 
which is at the bottom of the doctrine of the two moralities.18 Reason of 
state has not been recognized in Anglo-American political thought. But 
the fundamental category of purposive rationality in political behavior, of 
efficiency in the strictly military and technical sense, has been playing an 
increasing role in American thought. There has been, however, a studied 
soft-pedaling of the underlying mue which Machiavelli faced, and which 
he answered in favor of standards of expediency pure and simple. Even 
though we reject his answer as wrong, we are hardly justified in not facing 
the i~ue of a conflict between vital needs and a prevailing ethical norm. 
"Responsible" conduct of government is a phrase without precise mean
ing, until a decision is made between the ultimately valid ethical norms on 
the one hand and practical exigencies on the other. Toleration is liable to 
carry with it a weakening of the absolute standards which a religious sanc
tion presupposes. Modern constitutionalism is essentially an effort to pro
duce responsible conduct of public affairs without religious sanctions." In 
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the place of religious standards mutually accepted interests (public interests, 
so-called) are taken as guideposts for official action. But until constitu
tional methods were discovered and perfected, the i~ue remained open. 
Reason of state then, indicates the attempt of human minds, the Christian 
mind, to grasp the meaning of deviations from an ethical standard, and 
concludes that the only way in which it could be done was to make gov
ernment itself a divine institution. It was thus that government by divine 
law became the divine right of kings in the seventeenth century. Out of 
these efforts to deify government came the concept of "state," the Levia
than, the great one who could neither be seen nor heard nor communicated 
with, but who was all-powerful, all-wise, and in every other way a secular 
form of the deity. But seeing that governments were conducted by human 
beings with human weaknesses, the deification of the State failed to con
vince the more critical. Hence the problem of the relative importance of 
the ethical norm as contrasted with political nec~ty remained unresolved. 

/ 

Machiavelli and his followers tried to cope with the issue by glorifying 
power. If that approach is unacceptable, it must be possible to show that 
the Machiavellian approach to power is in error. 

The nature of power • The national unification which successful 
kings accomplished at the beginning of the modern era was accompanied, 
then, by a sanctification of power politics which is symbolized by the words 
"state" and "sovereignty." They were invented by the apologists of ab
solute power, by men like Bodin, Hobbes, Grotius, and Spinoza, the object 
bei to provide a universal value and appeal for the prince's efforts to ex
tend and consolidate his realm. 

This hallowing of political power makes it important to face the ques
tion of what power is. In recent years, this question has received a good 
deal of theoretical attention. In the age of Hobbes it was of all-absorbing 
interest. Hobbes, inspired by the passion of his time for geometry, de
scribed power as "the present means to secure some future apparent good." 
Such a definition is much too broad; for what is wealth but a "present 
means to secure some future apparent good"? Wealth and power are, of 
course, interrelated, but a definition which fails to bring out the difference 
between them is not much good. It is very revealing that the age which 
saw the creation of modern government should have favored such a con
cept. In order to get a fuller view, some elementary points need to be 
made. Power, though often spoken of as if it were a thing, is actually 
nothing of the kind. It is, as the Hobbesian definition suggests, oriented 
toward things, and anything can become the basis of power. A house, a 
love affair, an idea, can all become instruments in the hand of one seeking 
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power. But in order to convert them into power, the power-seeker must 
find human beings who value one of these things sufficiently to follow his 
leadership in acquiring them. Power, therefore, always presupposes sever l 
human beings who are joined together in pursuing a common objective. 
Without common objectives there can be no power. Enduring common 
objectives engender organization. All more stable power is therefore based 
on organization and the control of organization.211 

The nature of the human relationship which we call power must even 
today be considered controversial. That it is a human relationship has not 
always been accepted as axiomatic by political thinkers. Two aspects of the 
power relationship may be reasonably well distinguished: it may be either 
s1tbstantive or relational. That is to say, power may be considered a sub
stance, or a relation. Hobbes and the entire school of thinkers following 
him, from Spinoza and the natural-law WJ'iters through the utilitarians and 
Hegclians down to our various totalitarians of the present day, have vari- "'2 
ously written of power as if it were a thing had, a substance possessed by • 
some human beings and employed by them in an effort to control others. 
A diagram might indicate more clearly the structure of this "corporeal" or 
"substantive" view of power: 

Pa 
A-=agentpossessing power 

P1,p2,p1,p4 - powers poeseaeed by agent 

Other thinkers have been inclined to str~ the mutual interdependence 
of human beings in a political situation. They have emphasized primarily 
the fact that there must be people over whom to have power. Power, when 
taken in this sense,_is a bond between people simultaneously embracing the 
leader and the led, tl1e ruler and the ruled. Such a "relational" concept 
of power is found in John Locke's philosophical writings, though his po
litical tracts follow the other terminology.n It has been more fully explored ' 
only in recent times, aided by our increasing knowledge of human psy
chology. This view of power also might be represented by a imple diagram: 

A1e p e.Aa 

Ai, Aa - agents Involved in power relationship 
p - relationship containing power 
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Although stress is laid at various points upon this mutual aspect of the 
power situation in the analysis of constitutionalism which follows, each of 
the two interpretations covers part of the facts as we know them. Actual 
power situations, in other words, contain both the mutual relationship be
tween leader and led, and the corporeal possession of an ability to exact 
obedience by the leader. It is to some extent a matter of long-run and 
short-run analysis, or, to put it more abstractly, it is a matter of neglecting 
or including the.1..,ime fa~r. 22 The relational conception makes allowance 
for the time factor, and thus provides the basis for a long-run analysis. 

The two approaches to power are reflected in two distinct views con
cerning the importance of consent and constraint. The corporeal concept 
of power inclines toward a neglect of the phenomena of consent, interpreting 
them as propaganda, symbols, myth, and so forth. Marxist and Fascist 
writers have a good deal in common with Hobbes in this respect. Thinkers 
who emphasize the relational concept of power tend to neglect the phenom
ena of conquest and government through force or constraint. Both consent 
and constraint are something real, they both do something, accomplish 
something. It is wrong to look upon consent merely as nonconstraint, or 
upon constraint as nonconsenti Consent and constraint ar.e something more 
than the negation of their opposites; ,thc.y are realicies ~enerating RQWer. 

Power, then, is a human relationship in which the leader and the led arc 
banded together for the accomplishment of some common objectives, 
partly by consent, partly by constraint. In the age in which modern gov
ernment came into existence, a general inclination prevailed to hallow 
power for its own sake. The "state" and "sovereignty" were the symbols 
in terms of which power was represented as an end itself, rather than a 
means toward accomplishing ends which it would be the task of govern
ment to ascertain through consultation with the governed. It may well 
be that such an exaggeration of the role of power was inevitable to 
bring into existence the unified national governments which were later 
cons ti tu tionalized. 

The core of the power system: bureaucracy • In the age of ab
solutism, we suggested, public policy was dominated by mercantilism--a 
body of thought which its ablest expositor has called a "system of power." 23 

Mercantilism, though usually associated with the idea of protectionism, 
was committed to freedom of trade. Internally, it was an economic corollary 
<>f the monarchical policy of centralization and unification. "Domestic 
tolls, local privileges, and inequalities in the system of coinage, weights and 
measures, the absence of unity in legislation, administration and taxation, 
it was against these that the mercantilist statesmen struggled. They there-
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concept be more fully stated. For even though a complete analysis cannot 
be given until later (chs. VII ff.), a sketch of constitutionalism's historical 
evolution presupposes a general grasp of what it is, or is taken to mean here. 
Constitutionalism by dividing power provides a system of effective restraints 
upon governmental action. In studying it, one has to explore the methods 
and techniques by which such restraints are established and maintained. 
Putting it in another, more familiar, but less exact way, it is a body of rules 
ensuring fair play, thus rendering the government "responsible." There 
exist a considerable number of such techniques or methods, and they will 
receive fuller treatment at the appropriate place. 

In this general historical sketch, the question confronts us: how did the 
idea of restraints arise? And who provided the support which made the 
idea victorious in many countries?• There are two important roots to the 
idea of restraints. One is the medieval heritage of natural-law doctrine. 
For while the royal bureaucrats gained the upper hand in fact, the other 
classes in the community who had upheld the medieval constitutionalism, 
the barons and the free towns and above all the church, developed secu
larized versions of natural law. At the same time, they clung to residual 
institutions, such as the parlements in France. After the task of unification 
had been accomplished, and the despotic methods of absolutism could no 
longer be justified, these elements came forward with the idea of a separa
tion of power. Both the English and the rench revolutions served to 
dramatize these trends. 

But why did the same not happen in Germany and Italy? Remembering 
that the centers of medieval universalism were Empire and Papacy, we can 
readily understand that they would stay intact much longer, both institu
tionally and ideologically, in the countries which constituted their core, 
that is to say, in Germany and Italy. Political organizations and systems of 
government disintegrate at the periphery first: hence Sweden and Britain 
were among the first to evolve national unification:and emancipation from 
the medieval system. Indeed, both countries never fully belonged to the 
universal structure of medieval Europe. They developed their own im
perium in imperio, and hence their transition from medieval to modern 
constitutionalism was interrupted by only a comparatively short period of 
absolutism. This English absolutism, moreover, never went so far as it did 
in the countries nearer the center of medieval universalism. 

The other root of the idea of restraints is shared by medieval and mod-

I ern constitutionalism, and is peculiar to some extent to Western culture. 
It is Christianity, and more specifically the Christian doctrine of personality. 
The insistence upon the individual personality as the final value, the em
phasis upon the transcendental importance of each man's soul, creates an 
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insoluble conflict with any sort of absolutism. Here lies the core of the 
objection to all political conceptions derived from Aristotelian and other 
Greek sources. Since there exists a vital need for government, just the 
same, this faith in the worth of each human being is bound to seek a balance 
of the two needs in some system of restraints which protects the individual, 
or at least minorities, against any despotic exercise of political authority. 
It is quite in keeping with this conflict that the apologists of unrestrained 
power have in all ages of Western civilization felt the neces.§ity of justifying 
the exercise of such power, a neces.§ity which was not felt elsewhere. Bacon 
and Hobbes, Bodin and Spinoza, and even Machiavelli insisted that some 
sort of inanimate force, reason, natural law, or enlightened self-interest 
would bring about what their constitutionalist opponents would embody in 
effective institutions: restraints upon the arbitrary exercise of govern
mental power. 

Turning to the question of who provided the effective support which 
made the idea of restraints victorious in various countries, the answer must 
be that it was essentially the mercantile middle claM who did. The bour
geoisie, as it has come to be called, furnished everywhere the mainstay of 
political support for constitutionalism. This fact is noteworthy, but should 
not be overemphasized. In recent times, organized labor has stepped into 
the role of the bourgeoisie in many countries, for the simple reason that it, 
above all other classes in the community, is an exposed minority. To be 
sure, the class-war doctrine of orthodox Marxism took exactly the oppo&te 
line, but two things should be kept in mind: First, in the countries most 
deeply permeated by constitutionalism the Marxist doctrine never gained 
a substantial following, except amongst intellectuals. Second, the terrible 
persecution of the labor class in countries which have lost constitutionalism 
in our generation has produced a "crisis" of Marxism20 amongst its most 
ardent upholders. It is undeniable that the economic problems of our in
dustrial society have generated strains which are taxing established con
stitutional systems to the breaking point. But the evils of despotism have 
so rapidly become manifest that the most diverse groups, classes, and nations 
throughout the world are seen banding together for the reconstruction of 
constitutionalism on a new social and international basis. 

Since the Second World War, perhaps the most striking development is 
the growth of a European Union which in the course of 1948-49 made the 
first halting steps at achieving actual institutional form. The common base 
of the nations of Western and Middle Europe is their attachment to con
stitutional, as contrasted with Soviet, democracy. Prevailing opinion is 
socialist, but the gradualist approach is prevaJent.27 (See below, ch. XI, 
for further analysis.) The idea of uniting Europe in defense of her tradi-
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and professional middle class which carried forward not only the industrial 
revolution, but the demand for constitutional government as well. The 
bourgeoisie, to repeat, unquestionably furnished the minds and the men for 
this politico-economic revolution. But it is quite another matter whether 
the leadership stayed with them. Even the term middle class, quite ap
propriate at an early stage in the evolution of modern society, gradually 
loses its distinctness in the course of the nineteenth century. This broaden
ing at the base will be dealt with presently. 

Industrialization brought with it one feature peculiarly favorable to 
constitutionalism, and that is the progressive cheapening of the printed 
word. For the modern press, the channel of mass communication, was every
where in the vanguard of advancing constitutionalism{scc ch. XXIV belo'!). 

\ 
\ 

Democratization of constitutionalism • Constitutionalism, both in 
England and abroad, was at the outset not at all democratic, but-rather 
aristocratic. In spite of the fact that the Declaration of Independence, and 
the /Qghts of Man of the French revolution, had proclaimed the equality 
of all men, dominant political practice remained sceptical. The Federalist 
has not much love for the mass of the common people; it has much to say 
about the "gusts of popular pasMon" and the like. Throughout the nine
teenth century, intellectuals in England and elsewhere r~mained highly 
critical of dcmocracy.30 What is more important, democracy, in the sense 
of universal suffrage of men and women, the equal participation of all 
clas.,cs, especially the labor class, in political life, and the elimination of 
racial and religious discrimination-democracy in this sense spread slowly 
throughout the nineteenth century, and has not yet reached its culmination. 

The milestones in the process of democratizing constitutionalism in the 
nineteenth century were: Jackson's presidency; the Reform Act of 1832; 
the revolution of 1848 in France; and the Civil War. Although none of 
them, obviously, realized democracy, they each contributed a significant 
forward step. Jackson's presidency provided the first effective frontal 
attack upon government by the elite; through the Reform Act of 1832, 
and the other great measures of reform which accompanied it, a broad 
breach was made in the system of government by the privileged, as exempli
fied in rotten boroughs and vote restrictions. The revolution of 1848 in 
France challenged the power of financial and industrial capital, and while its 
premature, radical e periments with socialism led to the Bonapartist reac
tion, it nevertheless heralded the coming of labor into its own. Farther 
east beyond the Rhine, the revolution precipitated an unsuccessful attempt 
to unite Germany by popular movement, after having swept away the sys
tem of Metternich. In Italy a similar initiative failed. But in spite of the 
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A sense of these realities and the strength of the constitutional tradition 
combined to keep English and American labor largely hostile to Com
munism and its doctrine of violence. Even in those European countries 
where Marxism became powerful, Socialist parties found themselves in 
practice obliged to soften the rigor of the doctr!ne .. _Sharp con~icts r~g~d 
which led to an increasing recognition of the des1rab1hty of working within 
a constitutional context. After the First World War, the Socialists entered 
a number of governments and proceeded to apply their general policies 
under constitutionalism. But owing to their failure to face the issues in
volved in a combination of socialism and constitutionalism, very serious 
strains developed. Germany, Italy, Sweden, Czechoslovakia, France, all 
these and many others, experienced dangerous crises which in a number of 
cases proved fatal. The advent of the Labour Party into power in Britain in 
the twenties was somewhat less disturbing, but provided no real test be
cause of its lack of a majority. In the meantime, the Dominions of New 
Zealand and of Australia have been governed for some time by Socialists 
under a constitution." 

It is a curious fact that the two countries with the most distinctively 
democratic constitutional tradition, the United States and Switzerland, 
have not participated in this experimentation. Some would say, of cour~, 
that Franklin . Roosevelt's presidency was socialist in outlook. There 1s 
no need here to go into these partisan arguments; the fact is that neither 
Roosevelt nor many of his followers ever acknowledged a theoretical at
tachment to socialism, let alone Marxism. To this extent he certainly dif
fered from the Blums, Scheidemanns, and Beneses. But while there has 
been no participation of professed socialists in these two democracies, the 
socialization of the economy, that is to say, the extension of governmental 
participation in the economy, has gone forward apace in bo_th these as in all 
other countries. The constitutional system of the Umted States and 
Switzerland has often creaked under the load, but it has not broken down. 
In both Switzerland and the United States, some grave warnings have been 
heard.3.'I Basing their analysis upon the "state" concept, which we have 
rejected, these writers have urged that a continuous expansion of the state 
was bound to destroy the individual and hence the free society of "capital
ism." As a result there are quite a few today who would hold that con
stitutional democracy requires "capitalism" or "free enterprise" for its 
operation. These slogans are not of ten very carefully defined. A realistic 
view reveals that words like "free enterprise" and "free competition" refer 
to conditions which have never actually existed. 

Since the Second World War, the social democratic movements in the 
leading countries of Europe have increasingly stressed constitutionalist 
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views, and all major new constitutions, like those of France, Italy, and Ger
many, are more cognizant of the need for regularized restraint. To be sure. 
the first French constitution, rejected by the voters in 1946, was radically 
unrestrained in its concentration of most power in the hands of a parlia
mentary majority, as are indeed the German constitutions of the Soviet 
Zone of Occupation, as well as the draft constitution for all of Germany, 
pt•blished by the German Communists. But the Social Democrats of Ger
mar, f, as well as the Socialists of France to some extent, are sharply opposed 
to su=h corruption of the constitutionalist position. More especially do all 
moderate elements now perceive the importance of a firm guarantee of 
fundamental human rights or civil liberties. At the same time, the British 
Labour government has proved at least premature those prophets of doom 
who freely predicted a collapse of English constitutionalism at the time the 
Labour Party would attempt to institute socialism.34 The crucial point is 
unquestionably this: that socialism can be realized gradually enough, in 
the view of these Europeans, to become compatible with constitutional 
democracy in the process. 

Without pretending to pronounce final judgment in the matter, it would 
seem, in the light of present evidence, to be quite probable that constitu
tionalism is combinable with a considerable variety of economic patterns. 
Constitutionalism rests upon a balance of c~s in a society. But this bal
ance is not a hard and fast one, it is not an equipoise of mechanical weights, 
but rather a moving equilibrium of a kaleidoscopic combination of interests. 
The government, through the parties, operates as the balancer of these 
combinations. In a wider and deeper sense, the introduction of the "state" 
concept distorts the outlook of constitutionalism. For, when socialism is 
interpreted as "state" socialism, "state" and "society" are confronted as 
if they were two mutually exclusive corporate entities. Constitutionalism 
embodies the simple proposition that the government is a~f activities 
organized by and operated on behalf of the people, but subject to a series 
of restraints which attempt to ensure that the power which is needed for 
such governance ~ not abused by those who arc called upon to do the gov
erning. There is no apparent reason why a greater or lesser amount of such 
governmental activities should be incompatible with effective restraints, 
provided the concentration of power in one group or one man is guarded 
against. "Social democracy," one of its ablest historians has said, "is not a 
miracle which comes to life at a particular moment and then continues to 
function automatically, but it is rather a political task upon which it is 
necessary to work continuously." 16 Change, as we pointed out at the begin
ning, is not something to be feared and avoided, a~ Aristotle thought, but 
is of the very warp and woof of modern constitutionalism. 
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Conclusion • There are two issues which confront constitution
alism today: socialism and the international or world order. In spite of the 
fact that internationalism and socialism are linked in many minds, the two 
issues are intrinsically distinct and perhaps even liable to suggest conflict-

~ 
ing solutions. For to the extent that socialism implies planning it impedes 1

{ the progress of internationalism, since planning is more complicated on an 
J international plane. It is a striking fact of contemporary life that convinced 

adherents of constitutional democracy usually split on the issue of the rela
tive urgency of these two tasks. Fortunately, from a more comprehensive 
viewpoint, the conflict resolves itself. The history of the past thirty years 
has shown beyond a shadow of a doubt that constitutional democracy can
not function effectively on a national plane. An international pattern of 
constitutionalism is clearly indicated for all that part of the world which is 
democratically governed. The League of Nations, no matter what its faults, 
and they were many, nevertheless represented a first decisive effort to ex
tend constitutionalism to the world at large. It was a projection of the aspi
rations of the Declaration of Independence. Whether the United ations 
will prove to be more viable remains to be seen. Its greatest advantage over 
the League is that the United ations really encompasses the world. 

The worldwide tasks of constitutionalism should not be allowed to ob
scure the many unfulfilled ta.,;ks of democracy at home. Even in the most 
democratic countries, the process of democrati1.ation has stopped short of 
some of the most obvious issues, racial, social, and others. The need for 
a responsible government service is widely felt; yet the methods best 
adapted to fit such services into a constitutional democracy are as yet un
tried. The fear of the bureaucracy, inherited from a monarchical past and 
enhanced by a totalitarian present, remains a powerful factor inhibiting bold 
solutions. The role of public opinion and propaganda is casting a shadow over 
the conventional formulas of "the will of the people" and "the belief in the 
common man," which have been axiomatic in democratic constitutionalism. 

Even more disturbing are recent trends, engendered by the concern 
over security, which are weakening the tradition of basic civil rights, in
cluding academic freedom. Investigatory and intelligence functions, be
lieved necessary to cope with the enemies of constitutionalism, are danger
ous activities in themselves. They are firmly rooted in "reason of state," 
and in the traditions of government in the prcconstitutionalist period. Yet, 
the collapse of constitutional systems has raised the issue of how to deny 
the protection of constitutionalism to its avowed enemies. Any analysis 
of constitutionalism today would be incomplete if it did not attempt to 
assess recent efforts made to cope with the dangers which the rise of 
totalitarian dictatorship has created. 
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many ways the church became the example of secular rulers. In no respect 
was this more true than in that of the techniques of administration. More 
amply provided with literate personnel, the church developed, during the 
Middle ges, the rationalized techniques of administration which the 
princes were quick to follow, at the suggestion of clerical advisers. These 
central bodies of royal servants are the beginnings of our modern adminis
trative systems. 

The dcmcntary or basic aspects of bureaucracy: England • Con
ventional English and American history-writing has so exaggerated the role 
of Magna Charta and Parliament that the administrative core of British 
institutions of government has been obscured. Out of a justifiable pride in 
later devdopmcnts, constitutionalism and democracy, the myth has grown 
up that the origins of modern government in Britain and America were 
different from those in continental Europe, that constitutionalism came 
first and the administrative services afterwards. Such a view is not only 
contrary to the facts, but it obstructs a real understanding of the strength 
of constitutionalism itself. Constitutionalism comes as a restraining, civiliz
ing improvement; there must, in other words\ first be gQYernment before 
.it can be constitutionalized. That is why we suggest the study of adminis
trative government, of ~cy, as the nec~ry ~reliminary of a full 
grasp of constitutional government. A comparison between the English 
and Prussian development, one very early and the other very late, will be 
instructive, though other countries, such as France and Spain, could serve 
equally well, since the development in the early phases is very similar 
throughout Western civilization, notwithstanding the great clivergencies 
in the coming of constitutionalism. 

A number of English historians, outstanding among them T. F. Tout,1 
have in recent decades brought to light the main outlines of early adminis
trative history. The great Stubbs already had shown that the administra
tive system was set up in the days of the later Norman kings and found its 
first full development in the reign of Henry II (1154-1189). But to him 
"the Angevin admipistrative system was important, not so much in itself, 
as because he regarded it as the source of the parliamentary organizations of 
later times." His main interest "was in the origins of our modern :::onstitu
tion." It is the more striking that he should have stressed the early ad
ministrative system. But of course the great administrative departmcn 
kept on developing, and it is not too much to say that without that con
tinuous development the government could net have succeeded in unitin 
the nation, which enabled it to undertake the task of constitutionalizing the 
centralized system. In the Middle Ages, Tout has rightly observed, when 
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ized methods of modern ousiness administration are merely elaborations of 
techniques which the governmental bureaucracy had first developed. 
Rightly did Carl Russell Fish observe that "as long as the controlling ele
ment in the country (namely, business) manage their private affairs in a 
careful systematic manner, we may expect the government to conduct its 
business on approximately the same principles." 

Functional and behavior aspects • The six elements of a bureauc
racy brought out by this analysis fall naturally into two groups. Three of 
them order the relations of the members of the organization to each other, 
namely, centralization of control and supervision, differentiation of func
tions, and qualification for office (entry and career aspects), while three 
embody rules defining desirable habit or behavior patterns of all the mem
bers of such an organization, namely, objectivity, precision and consistency, 
and discretion. All these elements are familiar enough to the modern science 
of administration. But it is sometimes forgotten that they were originated 
by men of extraordinary inventiveness who were laying the basis of a ration
alized society by these inventions. 8 

Turning first to the relations of the members of an organization, we find 
that they are elaborated and defined with reference to the functions to 
be performed. We may therefore call this group of elementary aspects 
functional criteria. These simple functional criteria, while underlying 
elaborate modern rules and regulations, as far as governments are con
cerned, still are far from being fully carried out. Practically all modern 
governments have struggled time and again to revamp their administra
tive pattern in terms of these basic functional relationships, but whether 
it be the Report of the Hoover Commission (1949), the Report on Adminis
trative Management (1937), or the Machinery of Government Report (1918), 
there are always many vested interests ready to resist such simplification 
and reform. 

When we come to the second group of criteria, dealing with behavior, 
we find a similar ituation. In fact, these criteria contain normative cle
ments which are pu1.zling. They are really striking instances of the intimate 
connection between fact and norm which is characteristic of social-science 
concepts. As in other cases, the normative aspect is dominant when indi
vidual conduct is examined in the light of the concept. An official who is 
indiscreet is immoral. But these criteria are rules of expediency founded 
on experience when an organization is examined in relation to the concept; 
organizations which fail to maintain discretion among their staffs usuaUy 
fail. A more detailed analys· of the functional aspects must next be 
undertaken. 
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regional differentiation, or, as it is usually called, local self-government 
(home rule). But as it proceeds downward, such differentiation raises prob
lems of integration with regard to differentiated functions, and problems 
of centralization with regard to functions not yet technically differentiated, 
but regionally dispersed. These problems of integration and of centraliza
tion, of supervision and control, may be lumped together under the heading 
"hierarchy." 

The hierarchy • Nowhere is the impact of ecclesiastical experience 
upon administration more apparent than in the term hierarchy. Indeed, 
the word has such definite associations with the Catholic church that it 
might be well if we had another term. But since none is readily available, 
we will say that hierarchy is the pattern of subordination by which the 
several levels of command and obedience are defined. The hierarchy is a 
concomitant of the rational distribution of functions. As soon as an or
ganization grows to any size the large number of officials who exercise partly 
conflicting functions stand in constant need of integrating and co-ordinating 
leadership. This seems obvious enough, and yet the implications of adminis
trative leadership have received rather inadequate attention, except in 
connection with private business management. The urgency of such ad
ministrative leadership springs from two related and recurrent problems. 
On the one hand, the detailed and specific functions of the lower-downs 
need constant reinterpretation in terms of the larger objectives which they 
presumably serve. On the other hand, the obstacles and difficulties en
countered in the exercise of these detailed and specific functions require 
consideration with a view to the posgble improvement or alteration of 
these larger objectives or purposes. Even so general a statement shows 
that the ~imilitary, authoritarian nature of a government service is by no 
means a gratuitous invention of petty autocrats, but is inherent in the very 
nature of the processes which form the essence of all administrative services. 
This point hardly requires emphasizing in an age which exhibits examples of 
such authoritarian, hierarchical control on all sides, since large-scale business 
corporations, trade unions, and many other organizations are conducted on 
precisely this pattern. 8 

The need for administrative leadership explains to some extent why 
.monar hies have been so successful in developing a high-class government 
service. If the powers of control and coercion connected with the various 
offices and functions are arranged in more or less concentric circles which 
become smaller as we ascend to the higher levels, a single individual or 
bureau acting as a unit would presumably have ultimate control and power. 
Moreover, such an individual or group must he himself a part of the hier-
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archy, though not necessarily chosen from among it. This unitary central 
control characteristic of a fully developed hierarchy may, of course, be quite 
effectively exercised by elective officials, provided there is a sufficient 
amount of continuity and agreement between successive office holders as to 
the conduct of governmental activities. The English cabinet in the latter 
half of the nineteenth century succeeded in building up a remarkable public 
service corps; it may be well, however, to keep in mind that the English 
Prime Minister has often been called a practical dictator once he has en
tered No. 10 Downing Street with a safe majority in the House of Com
mons (see below, ch. XVIIJ, p. 363). 

Even though a trend toward unitary leadership be inherent in the hier
archical aspect of bureaucracy, or of effective government service, it seems 
undesirable to overemphasize this point. ierarchy in our opinion should 
describe more generally any determinate~ystem of distributin_g the powers 
of control and coercion. Hierarchy subordinates officials performing very 
pecific and tangible functions to other superior officials, who supervise and 

direct a determinate number of these subordinates; the superior officials 
in turn may be supervised and directed by a still more limited number of 
"higher-ups." Nor need this scale of subordination and control be restricted 
to individual officials. A hierarchy may subordinate one group of officials 
to another group of officials acting together as a unit. Or individual of
ficials lower down may be subordinated to a group superior higher up. 
The Swis.~ (Executive) Council, American administrative commi ions, 
and practically all judicial systems are of this structure. In Anglo-Saxon 
countries, although the power of specific coercion of the higher courts to 
determine the decisions of lower ones is limited, the power of reversing 
decisions produces a similar effect crystallized in the rule of stare decisis. 
This rule limits narrowly the discretion of lower courts. An element of dis
cretion remains, however, and this fact has led some writers to overempha· 
size the difference between courts and administrative bodies. In terms of 
actual conduct, the difference is quite small; for although the hierarchical 
principle seems to imply flawless subordination, the extent to which any 
given hierarchy conforms to that standard is limited by other competin 
principles which are essential for its life, such as the principle of differentiat• 
ing and distributing functions. A higher official will hesitate to reverse the 
decision of a lower official when he feels, as is often the case, that the lower 
official has a better knowledge of the facts in detail. The question of 
whether judicial or administrative action should be provided for is only to 
be answered in respect of the purposes or objectives to be achieved. There 
is nothing inherently beautiful in either. Both arc techniques for accom• 
plishing certain purp09Cs, as we shall show further on. And both are com-

48 



MODERN GOVERNMENT: BURI\AlJCRACY 

The foregoing discussion shows, it is hoped, two things: (1) secrecy is an 
inherent feature of aU governmental administration, and discretion a care
fully cultivated trait of administrators, and (2) the sphere of applicability 
of both is dependent upon the nature of the tasks in hand, the conditions 
under which the task must be executed, and the governmental framework' 
whether democratic or authoritarian. We know too little about the prob
able limits of discretion and secrecy to formulate precise hypotheses con
cerning the sphere of applicability. But this fact should not mislead us into 
denying the great importance of secrecy and discretion as parts of bureau
cratic behavior, regardl~of whether we like what the particular bureaucracy 
is doing. 

Conclusion • We have sketched the nature of a government sen·
ice or bureaucracy in broad outline. All realistic study of government has 
to start with an understanding of bureaucracy {or whatever else one prefers 
to call it), because no government can function without it. The popular 
antithesis between bureaucracy and democracy is an oratorical slogan which 
endangers the future of democracy. For a constitutional system which 
cannot function effectively, which cannot act with dispatch and strength, 
cannot live. ortunately, both the Swi~ and the British have shown that 
an effective, responsible bureaucracy is quite compatible with vigorous con
stitutionalism (see below, ch. XIX). British constitutionalism, like all 
constitutionalism, developed as a system of controls imposed upon a vigor
ous bureaucracy. The early unification of England made her one of the 
pioneers in developing administrative techniques for modern government. 
But the trend is universal throughout the Western world. In the course of 
this analysis, six primary criteria of such bureaucracies have been identified: 
( l) the differentiation of functions, (2) qualification for office, (3) centraliza
tion and integration of control and supervision, (4) objectivity, (5) pre
cision and consistency or continuity, and (6) discretion. They are found in 
a small administrative council at the beginning of Norman England, and 
they pervade a vast administrative machine such as the British Empire. 
As administrative organization unfolded, an increasing amount of pub
licity could and had to be given to governmental activity. Such pub
licity, though often bitterly resented and opposed by the bureaucracy, 
really contributed powerfully to its development by making it more deter
minate and institutionally stable. The effective working of such respon
sibility and publicity depends upon a viable constitutional system. There
fore constitutionalism, though historically oppo.,cd to monarchical "b1.1-
reaucracies," actually reinforced and aided the full development of bu
reaucracy-a proce~ which is still going forward.10 
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VI 
Justice and the Judicial Function 

Introduction: justice and government • Rival conceptions of law • "Ar
tificial reason" of the law • The judicial process • The rule of prcceden t and 
the judicial process • Judicial organization in continental Europe • Bench 
and Bar and the Act of Settlement • The judiciary and the rule of law in 
Prussia: a contrast • Judicial restraint as the beginning of constitutional 
government • Administrative l~w • The Conseil d' Etat • French adminis
trative justice and American problems • C.Onclusion. 

Introduction: justice and government • "Justice is the end of gov
ernment," The Federalist noted. "It ever has been and ever will be pursued 
until it be obtained, or until liberty be lost in the pursuit." Justice has 
often been expounded as the primary, or even the only "ideal" purpose of 
government. This is the view of Plato, especially as stated in The Republic. 
That marvellous dialogue, perhaps Plato's greatest, bears the subtitle: "or 
about the just." But do Plato and The Federalist mean the same "justice"? 
Plato himself makes it quite clear that he is not talking about "states as 
they actually are," but about an ideal commonwealth, perhaps realizable 
with great good luck, but certainly not then in existence. Careful reading 
soon shows that what Plato meant by "justice" includes a large part of 
morals. That government should be conceived and carried on with the 
objective of makin_g its citizens "~ men" is an idea which many may 
laugh at, but as an ideal it seems to modern man questionable primarily be
cause of the totalitarian implications of employing the force of governmen
tal power for such spiritual purposes. In any case, justice as an objective 
of modern government, in the sense in which objectives are treated here, is 
a more limited concept. It is neither identical with law, nor entirely tran
scending law; nor is it the subjective quality in the individual which makes 
him try to achieve justice. The ancient Aristotelian conception of justice 
as related to equality distinguished between corrective and distributive 
justice. C.Orrective justice is concerned with equal distribution of goods 
~tween persons, distributive justice with the relative equality of persons 
1n accordance with their differences. Distributive justice is the more im
p<>rtant of these. But justice as a primary objective of modern government 
1S concerned with two things: to insure that all persons are put in a position 
to get what they are entitled to under the law, and to insure that no one is 
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Rival conceptions of law • Differentiation of the judicial function 
could not commence, of course, until the idea of "making" laws had become 
distinct. In the Middle Ages there existed, broadly speaking, no such idea. 
Law was assumed to be something already in existence, fixed and immutable. 
All that was thought necessary was to find out what this law was, to in
terpret and determine it (jus dicere). Custom

0

was supposed to be the foun
tain of this law. But custom is local, and the inconveniences which resulted 
from the great variety of rules seriously troubled medieval governments. 
As we have already pointed out, one ideal weapon, the Roman law, was 
available against this multiplicity of local laws. It fitted in with the pre
vailing notion that law is something immutable, but had the advantage of 
stemming from a single source. What was more, the Roman law was pat
terned on the needs of a highly civilized society, built on commerce and 
industry. It was, to that extent, a welcome instrument to the com
mercial and industrial classes in their conflicts with the feudal landown
ing classes. Emperor, pope, and king alike sought refuge and relief in 
its provisions. However, the struggle between royal and papal authority, 
which was so significant an aspect of the later Middle Ages, made national 
kings turn a.way from the Roman law. More particularly in England, a 
common law, expounded by the king's judges, rapidly amalgamated the 
more useful ideas of the Roman law with the broader principles of Ger
manic customs. This development is most strikingly illustrated by the 
work of Bracton (1216-1272). As a result, England already ~d a 
substantial body of common national law at the time when elsewhere the 
Reformation, by eliminating most of the ecclesiastical jurisdictions, for the 
first time made possible the consolidation of national systems of law. On 
this law judges could base their decisions in opposing the royal claims to 
supremacy in the field of lawmaking, which Bodin's sovereignty had so 
ingeniously vindicated for the royal authority. Coke's famous claim that 
the king is under the law assumed a significance: which it could not have 
had when no national law was extant. 3 In the course of the century from 
1520 to 1620 (the Reformation), it became increasingly clear that in Eng
land parliamentary statutes were laws made by the king in Parliament. 
Legislation became an acknowledged fact; but it took quite some time 
until it was generally recognized. To be sure, Sir Thomas Smith in his 
linglish Commonwealth4 distinctly speaks of a legislative function apart 
from the judicial function of Parliament. Francis Bacon's entire work on 
t~e common law is also permeated by this distinction, which is implied in 
his celebrated dictum that "the common law is more worthy than the 
statute law." Yet it is not easy to fix with any exactness the beginnings of 
the legislative activity which has become one of the main characteristics of 

10'3 



JUSTICE AND THE JUDICIAL !'UNCTION 

"Artificial reason" of the law • The doctrine of the "artificial rea
son," then, grew out of an argument as to whether the king was or was not 
above the law. Sir Edward C.oke had been restricting the jurisdiction of 
the ecclesiastical C.ourt of High C.ommission. He was asked to discuss the 
matter with the clergy in the presence of King James November 13, 1608, 
and he roundly asserted that he would not be able to accept the Romanist 
interpretation of the clergy. James, taking exception to this dogmatic view, 
declared that he was the supreme judge, and that under him were all the 
courts. To this C.oke replied: "The common law protecteth the King." 
"That is a traitorous speech," King James shouted back at him in great 
anger; "the King protecteth the law, not the law the King. The King 
maketh judges and bishops." He then proceeded to denounce C.oke so 
vehemently, shaking his fists at him, that C.oke "fell flat on all fower" before 
the King, and hwnbly begged his pardon.• But the matter did not long rest 
there. In 1616, a similar quarrel ensued over whether the king could stay a 
court proceeding which he considered contrary to his prerogative. Under 
the leadership of C.oke, then Lord Chief Justice of King's Bench, the judges 
had claimed such a proceeding to be contrary to law. To this claim James 
answered that although he never studied the common law of Engl~nd, yet 
he was not ignorant of any points which belong to a king to know. 7 There
upon his idea that "natural reason" unrelated to a knowledge of the law of 
the land could be employed in interpreting statutes was rejected by C.oke 
in the most explicit form. "Reason is the life of the law, nay the common 
law itself is nothing else but reason; which is to be understood asan artificial 
perfection of reason, gotten by long study, observation and experience, 
and not as every man's natural reason ... by many successions of ages [the 
law of England] has been fined and refined by an infinite number of grave 
and learned men, and by long experience grown to such a perfection, for 
the government of this realm, as the old rule may be justly verified of it, 
that no man out of his private reason ought to be wiser than the law, which 
is the perfection of reason." Thus reason is clearly not a standard, philo-J 
sophical or otherwise, brought to the law from outside, but the essence of 
the law itself, acquired in the process of learning the law. This notion is 
not only historically significant, but has a certain general validity. For it is 
only when general rules, embodied in legislative enactments, are trans
formed into detailed statements applicable to everyday life that they be
come part of the living law. 

The judicial process • To the judicial function corresponds a distinc
tive process. This process is typically that of deciding what is just in a 
controversy between two or more contending parties. The decision may be 
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stitution, on the other hand, are usually generalizations from the several 
such historical or legal constitutions with which the author happened to be 
acquainted. In the case of European phil~phers their _concepts of a con
stitution are usually derived by contrasting the meanmg commonly at
tached to the word constitution (constitution, Verfassung) in their own 
country at the time of their writing with w~at the Rorna_n la~ an? Arist~de 
presumably suggested as being the meanmg of consutuuon m classical 
antiquity. 

Five concepts defined • Long lists of such "meanings," historical 
legal, and philosophical, can easily be compiled. It seems more profitabl • 
to summarize such an inventory in terms of a few dominant concep • 
Aristotle's concept of a constitution~r. rather his concept of politei l 
which is commonly translated as const1tut1on-refers to the whole order of 
things in a city. Hegel, ~h~ so profoun~ly influ~nced the_nin~teenth c~n
tury, entertained a very similar idea. Akin to this conception 1s the notion 
that the constitution describes the actual organization of the governme 
in broad outline, so that we can speak of a monarchical constitution, a 
democratic constitution, and so forth. Finally there is found the idea. 
current among lawyers with a philosophical bent of mind, like Coke, t_hat 
the constitution embodies the basic legal conceptions of the community, 
their outlook on life or Weltanschauung, in so far as it can be embodied in 
general legal rules. A similar conception is found in Jean Jacques Rous
seau. It is obvious that these three descriptive, general concepts of what a 
constitution is apply to all political communities, to a Fascist and Com1 
munist dictatorship just as much as to the United States or England. 

Besides these general descriptive concepts of a constitution we find t~o 
concepts which are based upon specific formal aspects. Of these, one mam
tains that a constitution must be written, in order to be a constitution, that 
it must be embodied in a document. 1 Superficial though this view may seem 
to us today, it was widely held during the age of constitution-makers in the 
past century and a half. This may be called the documentarian concep • 
It was bound to be challenged by students of the English political syst 
like Lord Bryce; for English law makes considerable· use of the concep 
of a constitution without having a written document to argue from, 
The other concept of a constitution stresses the need for a democratic or 
popular mode of amendment. In other words, it is_ th~ procedure of con
stitutional change which the procedural concept highlights. Such a con
cept is elusive because of the uncertainties surrounding the word delllOf 
cratic. What are we to think of the need of as.sent by the House of Lordsi 
required in ngland until 1911? It does not appear very satisfactory to 
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exclude such arrangements as out of keeping with constitutional principles. 
On ~h_e other hand, the Soviet constitution of 1936 has amending-power 
provisions. 

The constitution as effective regularized restraint • For the sake of 
convenience, the five basic concepts which we have so far enumerated may 
be labeled philosophical, structural, legal, documentarian, and procedural. 
They are all valuable within their respective contexts, but none of these 
concepts is concerned with the furu:tion of a constitution and what it is 
supposed to accomplish. Function is intimately related to process; it is in 
terms of function that a process is molded. Hence the functional concept 
here used must be clearly understood. The definition given at the outset 
of this chapter said that to render a government constitutional required the 
establishment and maintenance of effective restraints upon political and 
more especially upon gov~rnmental action. Why should we insist that the 
restraints must be effective? What is this standard of effectiveness? It 
should be evident that the existence of formally legal restraints is in no wise 
an indication of the existence of a constitutional order in the political sense. 
All the cumbersome formalism of the Roman republican constitution can
not alter the fact that Rome in the first century before Christ had become 
an aristocratic absolutism, with power concentrated in the hands of the 
senate. Similarly, the legal separation of powers under the British con
stitution as expounded by Blackstone during the second half of the eight
eenth century cannot blind us to the fact that power in England was iargdy 
concentrated in the hands of the aristocracy whose political will found ex
p_ression in Parliament. On the other hand, a restraint might be very effec
tive and thoroughly regularized, without neces.,arily being embodied in 
posi rive law unless law is very broadly defined as including all custom. 
Thus, what is perhaps the most important restraint of the English con
stitution, namely, the alternation of government between two or three 
parties, is quite effective. From what has been said it can be seen that the 
problem of effectiveness involves a factual situation and an evaluation and 
~xistential judgment of that situation. If no one has "absolute" power, if 
•~ actual fact there exists no sovereign who holds unrestrained power in a 
given community, then the restraints may be said to be effective.2 

~t t~ point it becomes ne_cessary to introduce another important 
qualification. Unless such restramts are regularized, they cannot be said 
to have value as constitutionalizing factors. Madame Pompadour scolding 
the ~ng at her bedside, or a Brown Shirt rebellion against Hider, while 
P:<>551bly very effective checks upon the arbitrary whims of an unconstitu
tional ruler, cannot be classed as even rudimentary constitutional devices. 
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for supremacy: the land-owning squirearchy allied with the church, and 
the mercantile classes. In the course of the eighteenth century the latter 
gained increasing ascendancy as the formal constitution of divided powers 
was superseded by a new concentration in the hands of parliamentary lead
ers. This emergency of "parliamentary government" under Walpole even
tually brought on the American revolution and the Reform Bill (1832). 
Both were fought by new classes in the community who sought to estab
lish an effective and regularized restraint. From this sketch it can be seen 
that what appears to the legalist or the historian as an unbroken period of 
constitutionalism (simply because men in authority called it so), must 
appear from the standpoint of political science and its functional concept of 
a constitution as oscillating between constitutional and unconstitutional 
periods. It also makes it easier to recognize basic rights or civil liberties as 
patterns of restraint. This means that they are variable in correspondence 
with the shifting class structure of society, rather than God-given or na
ture-given absolutes. Thus the personal rights recognized in eighteenth
century England differ markedly from those adopted later in America. 
They were the rights which mattered most to the landed gentry and the 
mercantile aristocracy ruling the land. They represented an "area of agree
~,, beyond the class conflict upon which most people agreed. In short, 
such restraints depend for their maintenance upon a balance of classes in 
the society to which they apply.' 

Restraint a question of degree • Upon further reflection, it will be 
apparent that no government, in the light of the preceding discussion, can be 
described as strictly constitutional. Nor will a completely unconstitutional 
order be discovered amongst the governments, known to us. Like all true 
functional concepts, the notion of constitutional government is essentially 
descriptive of two poles: very strong restraint and very weak restraint. 
Between these two poles, all actual governments can be ranged. The unreal 
limits are "complete restraint" and "no restraint," thus: 

No ) ~~e::!~ts ( Complete 
Restraint O O Restraint 

Unconstitutional Constitutional 
Government Government 

For rough descriptive purposes, governments near the no-restraint pole 
could be classed as unconstitutional; governments near the complete
restraint pole as constitutional. In the middle there would remain an area 
of uncertainty. Thus the Soviet Union today would be in the first class, 
the United Statt$ in the second; Prussia in 1860 (before Bismarck's usur-
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decision genuine: the decision must be reached after the mature delibera
tion of those who participate in the decision. C.Onfusing opposiJion with 
rebellion prevents the mature deliberation of those who participate in the 
decision. Thus no genuine decision results. Neither free speech nor free 
assembly are "natural rights," but they are necessary concomitants of con
stitutional decisions. For mature deliberation of an issue by any number of 
people who are to act collectively presupposes an exchange of views on the 
issues involved in the decision. If that opportunity is not available, nothing 
can be decided. This is the fundamental reason why plebiscites, so popular 
with dictators from Cromwell to the present day, fail to have the legitimiz
ing effect which their initiators always hope for. Though they seem to offer 
an opportunity for collective approval of a government, their effectiveness 
in accomplishing that purpose is quite small. They carry little persuasive 
force in the community, because few of the participants feel any respon
sibility for the action taken. 

The constituent power and the right of revolution • We are now 
ready to designate the group of human beings which we have broadly char
acterized in the last two paragraphs. No matter how large or small, it is a 
very decisive group which it is here proposed to call the constituent group 
wielding constituent power. Political thinkers during the seventeenth and 
eighteenth century were deeply concerned with this power, and we owe to 
them a great deal of our elementary insight. A thorough discussion of their 
views belongs to a history of political theory, where it is commonly dis
cussed under the heading "the.right of reyolntiw:>." These early thinkers 
were preoccupied with the question of rights. A descriptive political science 
has no such concern; it does not ask whether people have a right to make a 
revolution, but rather what are the conditions under which they do make it. 
Those early writers, however, in their efforts to vindicate a right of revolu
tion, brought out with much learning what the conditions of revolutions 
were. The traditional doctrine of the "right of revolution" contains at 
least this kernel of scientifically valid generalization. Thus Calvinist theo
rists, like Althusius and Rutherford, pointed to the many revolutions 
recorded in the Old Testament as proof of the fact that God permitted and 
even commanded revolutions, provided such revolutions were directed 
toward restraining the government in accordance with the command of 
God as interpreted by the priests. This argument the church had already 
used extensively in the Middle Ages. Still others, like Hotman and Bu
thanan, had likewise emphasized the historical fact of revolution as a valid 
part of their national history, whether French or Scotch. This earlier 
scientific interest in revolutions as manifestations of constituent power was 
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obscured by the moralist turn which this problem was given by Locke, and 
more emphatically by Rousseau. But the more realistic analysis back of 
it continues to be the mainstay of the argument. 

Locke's view restated scientifically • In his Second TreaJise of Civil 
GQtlemmmt (,r I 49), the great English myth-maker remarks: "For no 
man, or society of men, having a power to deliver up their preservation, ... 
to the absolute will and arbitrary dominion of another; whenever anyone 
shall go about to bring them into such a slavish condition, they will always 
have a right to preserve what they have not a power to part with; ... And 
thus the community may be said in this respect to be always the supreme 
power, but not as considered under any form of government, because this 
power of the people can never take place till the government is dissolved." 
On the basis of our previous discussion, we should rewrite this statement, as 
follows, in order to fit it into the hypothetical form of scientific thought: 
"For a considerable number of men (who constitute the more intelligent 
and vital part of the community at large) have a tendency to maintain 
their freedom (of decision) ... against the unrestrained and arbitrary de
cision of others; whenever anyone shall go about to bring them into a con
strained and dependent condition, the presumption is that they will try to 
escape from it even at considerable sacrifice; ... and through this (more 
intelligent and vital) part of the community what may be called 'the con
stituent ~up' manifests itself, but not as considered under any govern
ment, because their power can never come into play except to dissolve the 
established government and set up a new constitution." This transcription 
shows that Locke's juridical statement contains the kernd of two important 
scientific generalizations: (1) there tends to exist a residuary and unorgan
ized power of resistance in the community which seeks to restrain the 
government, and (2) this constituent power can only come into play when 
the government fails to function. This second proposition is important in 
differentiating the constituent power from the constitutional amending 
power, for which provision is made in most modern constitutions (see below, 
ch. VIII). To be sure, the amending power is set up in the hope of anticipat
ing a revolution by legal change, and, therefore, as an additional restraint 
upon the existing government. But should the amending power fail to 
work, the constituent power may emerge at the critical point. It was part 
of the optimism of these rationalists to assume that the revolutionary group 
necessarily and always employed its power to establish a constitution. This 
is not the case. Events in our time, as well as Cromwell and the Napoleons, 
have shown that such revolutionary groups may set up an autocratic sys
tem. Such groups therefore are not a "constituent power." 
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each of these comprehensive "revolutions" was in a measure directed against 
the immediately preceding revolution, because it had been made by the 
class whose rule it was now proposed should be overthrown. This brilliattit 
and engaging synthesis of Hegelian, Comtian, and Marxist elements in 
terms of an autonomous group life is admittedly not a political theory of 
revolution-revolution taken in the limited sense of a change of gover 
ment. Neither Rosenstock-Hussy's, Cromwell's, nor Trotsky's language is 
applicable to Bolivia, which has had sixty-eight revolutions in the sixty• 
five years of her existence. Aristotle drew a distinction between revo)u., 
tions which aimed at a change of government, and others which mere! 
substituted one person or group for another but left the form of governmen 
intact. A survey of modern history makes it seem more imperative to dis: 
tinguish between revolutions affecting a change in a whole way of life, in
cluding religion, economics, and manners, as well as politics, and revolutions 
changing the form of government. Curiously enough, a revolution of this 
latter sort was going on right in the very lifetime of Aristotle without his 
ever noticing it as such. 

In France, a keen feeling for the difference between the Revolution of 
1789 and the many revolutions which followed during the nineteen 
century has crystallized into the expression la grande revolution as an ap
propriate designation for the earlier event. The "great" revolution had 
spiritual significance which the others lacked. Though Cromwell listed 
freedom of conscience along with strictly governmental restraints upon par
liamentary absolutism as a fundamental aspect of the Instrument of Govern
ment, this freedom of conscience in matters of religion, while operating as a 
restraint on the government, also represented a new spiritual conception 
which grew out of the Reformation. Likewise the Bill of Rights of man 
which appears in the American and French revolutionary constitutio 
represents a new spiritual departure in that it secularized and expancl 
the freedom of conscience. It thus gave political form to ideas whicli 
had germinated in the period of Enlightenment. Finally, the sociali t 
constitutions of postwar Europe, in setting forth the right to work, or even 
basing citizenship upon this quality of being a worker, as the constitu• 
tion of the Soviet Union docs, provided expression for the ideas which 
had taken root in the labor movement of the preceding generations. What 
these broad elements mean politically will be shown in the next chap ~ 
when we take up the constitution as a political force. For the present, it 
is enough to conclude that revolutions may be limited to the politi {, 
governmental sphere, or they may be not so limited, and thus be unfath• 
omable, incalculable, and incomprehensible to all but those who have been 
"seized by the spirit." 
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lasting importance. Perha~ the scepticism accompanying the new con
stitutions in Europe augurs well for their lasting value. 

Aristotle's theory of revolution • The modern mind is and has been 
preoccupied with making suitable arrangements for change in a constitu-, 
tional order. Change is viewed in an evolutionary sense, and is assumed to 
be moving in a definite direction which may be considered optimisti ~ 
as progress or pessimistically as decline. In any event, change is taken for 
granted and revolution is deprecated, when it is deprecated, not because it is 
change, but because it is violent change. Natura nonfacit saltum. Revolu~ 
tion, but not change is unnatural. Very different was the view of Aristotle.20 

Motion in modern physics is the natural state. Modern political science 
also is kinetic. However, Aristotle's theory of revolutions is still the only 
fully d~veloped theory. Aristotle described revolutions in terms of his four
fold method of stating a case (ciltwv), namely, to use modern expressio , 
the material and energetic conditions, the conceptual framework, and the 
end or objective. Stated simply, the material conditions of revolutions are 
found by Aristotle to root in the economic clas., structure, and more par
ticularly in the division of the community between the poor and the rich. 
The energetic conditions are provided by the restless scheming of poten • 
leaders who are seeking ascendancy. Certain indications are offered con
cerning their ~ychology. The conceptual framework for revolutions per
sists in the form of ever-conflicting ideas concerning the just share of each 
individual and group in the community. The end or objective of all revolu 
tions is the complete seizure of power by the revolu tioparies. This remark .. 
ably lucid and comprehensive theory of revolutions may have been ade
quate for the Greek city-states, though no serious attempt has been made at 
verification. But the theory may not be adequate when we consider the 
great revolutionary upheavals of modern times, such as the French Revolu 
tion. For while the Aristotelian elements are present, spiritual elemen 
have also loomed large. Modern theories of revolutions in their turn have 
been attempting to focus attention upon these elements. ccepting change 
not only as the "natural" state of affairs, but as intrinsically necessary and 
desirable, they have often viewed revolutions as approaches to a progres
sively realizable millennium. And if not that, they have taken periodi 
adaptations of the political order to underlying social change as a necessa 
" djustment." Aristotle, on the other hand, while admitting the fatal 
persistence of revolutions, viewed them as su tituting one kind of malad• 
justment for another. He therefore tried to find the least unbalanc 
political order (in which the co ceptual framework of revolutions would 
have smallest scope) and then to maintain the status quo. But in many 
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has reminded us, Jefferson understood the ancient truth that where military 
power is highly centralized and separated from the masses of the people, the 
latter arc in peril of losing their liberties. It is remarkable how small a role 
this once-prized right has played in the discu~ions over universal milita 
service although one should have thought that the American people, like 
the Sww, possessing this right would have wanted to exercise it in face of 
mortal peril. The right to bear arms has its value, though, for instance in 
strikes, for it gives organized labor a measure of protection against the abuse 
of military force by their opponents, self-appointed vigilantes, and the 
like. It is a right which has always been highly esteemed by the Swm, 
whose deep-seated democratic instincts recognize in the armed citize 
the true eguard of liberty. Not so in the more recent constitutions: no 
such right is stated in either the French or the Italian constitutions, and of 
course not in the German Basic Law. Instead, these constitutions are pre-
pared to limit sovereignty in _the interest ~f peace. . . 

The third freedom is the nght to worship as one chooses. This part1c 
liberty was of great importance at the time of the English Revoluti 
Jellinek undertook to show that the freedom of religion constituted the 
first basic right to be recognized. Interest in this right has been revived in 
recent years by the religious persecutions of the totalitarian dictatorshi 
There is now a tendency for the constitutional protection to extend to evelJI 
kind of conviction. Thus the German Basic Law {art. 4 (1)) prescribes that 
"freedom of faith and conscience and freedom of religious and ideologi 
conviction shall be inviolable." The scope of religious freedom has 
very special problems in cases involving a refusal to obey the law, more 
especially laws connected with universal military service. While the treat
ment of the "conscientious objector" has been by no means ideal, there was 
a fairly general recognition of his position in England and the United Stat 
In keeping with these trends, the German Basic Law now states it as part of 
religious freedom that "no one may be compelled against his conscience to 
perform war service as a combatant." 

The fourth freedom, the one most frequently highlighted when peopl 
talk about civil liberties, is the freedom of speech. This freedom is, oF 
course, vital in its most obvious manifestations to the operation of a fre_e 
society, and is fundamentally related to the pattern of democracy. It_ 1s 

essential to keep in mind the fact that a menace to this freedom may anse 
from group pressure just as easily as it may from the government, especiall 
in time of crisis. The development of radio broadcasting has also rai 
serious issues concerning freedom of speech through the use of radio; the 
charge of monopoly control is frequently heard and great difficulties have 
been encountered in apportioning time for presenting both sides of con• 
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troversial matters (see below, pp. 531, 533). Academic freedom, the free. 
dom of the teacher to say what he wishes, is another facet of the same 
problem. 

Closely related to the freedom of speech is {fifth) the free~om of the 
press. "Press" here means the printed word, books and magaz.mes ~ well 
as the newspapers, now usually referred to as "the press"; but, as in the 
case of arms, the modern technology has produced factual limitations. 
This liberty no longer necessarily means the freedom to use the press to 
expound any particular vie~. Today the ~reedo~ of the prc:M o!ten means 
the protection of large bus1Dess concerns ID theu use of the p~inted word 
for the purpose of making money, regardless of the mo~, social, or ?ther 
effects of that printed word, and regardless of who writes those printed 
words. The anxious question has been raised: "Is not the freedom of the 
press becoming an instrument for preventing views from being expressed, 
instead of making it ~ible for views to be expressed?" (See below, ch. 
XXIV, esp. pp. 520, 525 ff.). . . 

The sixth freedom, that of assembly, the right to hold peaceful meetings, 
is nowadays often broadened to includ_e the frecdo~ of assoc~tio?, tho~gh 
the latter is not expr~y guaranteed ID the American Constitution. ~kc 
the other freedoms of expression, freedom of ~mbly cannot be exercised 
unless protection of peaceful group meetings against interference on the 
part of hostile groups of citizens is undertaken by the gove~nm~nt (see 
next section). These freedoms can be taken together as p~rily_ ~on
cerned with a citizen's right to political self-exprcssion,~ffecave partiapa
tion in political life, and hence constitutive ~f democracy ~~If. 1:1e _new 
European constitutions all safeguard the right of association; 1t 1S of 
primary concern to the labor unions. Associated with this right is the right 
to strike. Thus the preamble of the French constitution of 1946 says that 
"the right to strike may be exercised within the fra~e~ork of th~ laws"; 
the German Basic Law does not go as far, but explicitly recogruzcs the 
right of such associations "to safegu rd and improve working and economic 
conditions" (art. 9 (3)). The Italian constitution, like the French, recog
nizes this right within the framework of the laws. 

A seventh freedom has in recent decades been much discussed, a new 
freedom which is not included in the Bill of Rights of the American Con
stitution. This is the freedom to work, which is essential to the free citizen. 
It is impossible for a responsible person to maintain his self-respect and 
therefore to develop sanely, soundly, and completely, without the oppor
~nity of putting his hands to something that is definitely worth-while in 
terms of appreciation by the community, expressed in pay. This is one of 
the most important freedoms at the present time, and needs to receive a 
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good deal of serious consideration if constitutional government is to con
tinue. Totalitarian dictatorship, both in Russia and Germany, has per
verted this emerging freedom to mean that every man is part of the chain 
gang working for the state. Their much-advertised abolition of unemplo -
ment is actually the re-introduction of serfdom. Such serfdom may be pre
ferred by people if they are too long deprived of employment and the 
opportunity to participate usefully in communal life. For this, like all the 
freedoms, has a social as well as an individual value. All the rights, so-call 
express points of significant mutual service between the individual and the 
community. 

This right to work has two aspects, a positive and a negative one. The 
preamble of the rench constitution of 1946 states that "everyone has 
the dl!_t}'._ to work and the right to obtain employment." A similar provisio_ 
was containe in the Weimar constitution, and is now embodied in the 
Italian constitution. The German Basic Law, on the other hand, is more 
concerned with "forced labor," also outlawed by the American constituti . 
Such labor is permitted only as part of a criminal penalty. In the same 
article (12) Germans are given "the right freely to choose their occupati • 
place of work, and training." It is doubtful, however, whether such a 
"right" can be vindicated in face of a general depression, except in the form 
of an unemployment insurance. 

Such rights not natural but political • It is customary to look upon 
the bill of rights in any constitution as the instrumentality through which: 
the arbitrary expansion of government is limited, and a sphere of "natural" 
rights of each individual is thus safeguarded against political interferen 
The idea that certain rights are natural rights has a long history. It produ 
the impre ·on that certain things, like private property, or freedom oT 
assembly, have an existence and meaning quite apart from any governme 
Yet, in fact, all of them presuppose a government. It would therefore 
more appropriate to call these rights social, or political.• Although they are 
not nece~rily limited to citizens, they require a government for their en
forcement. They are rooted in deep conviction. Bills of rights expre the 
dominant ideas concerning the relations between the individual citizen and 
the government. Take, as an example, the right of free peaceable assemli ~ 
The struggle against the authoritarian governments of the eighteenth cen
tury created the impression that interference with the free exercise of this 
right proceeded necessarily from the government. Closer scrutiny reveal$ 
that this impression is not tenable in the light of historical experience-. If 
the community happens to be rent asunder by profound conflicts touchi 
its customs and ways of life, such as are engendered by religious and soci 
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tion owes its force.7 The well-known American preamble is characteris : 
"We, the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common de
fense, promote the general welfare, and secure the blessings of liberty to 
ourselves and our ~terity, do ordain and establish this Constitution for the 
United States of America." It may be contrasted with the preamble of the 
French constitution of 1946 and of the German Basic Law, both of which. 
stress peace and social progress; the French, in fact, goes so far as, to pro
claim that the French Republic "accepts the limitations of sovereign 
necessary to the organization and defense of peace." The Germans pro
vide similarly in their article 24. As previously noted, the French pream 
contains the entire bill of rights; after solemnly reaffirming the traditio 
rights of man as stated in the epochal revolutionary Declaration of the 
Rights of Man, it recites the more recent rights: equality of wome~ 
health and old age protection, child care and education, as well as those 
rights noted in preceding paragraphs. Interestingly enough, it couples with 
these rights the community's right to control any "national public service 
or monopoly." In many ways, the French preamble is a legal anomal 
for such a preamble must needs have more than declaratory force. 
stress laid upon peace and social progress is indicative of a new spirit, and 
one which would doubtless express itself forcefully in the preamble of any 
American Constitution written today. It is, therefore, often maintained 
that the real Constitution of the American people is no longer fully ex
pressed in the written document. On the other hand, the preamble of the 
constitution of the Soviet Union sets forth ideas which are as yet quite, 
generally rejected in the United States. 

Parties and public opinion • The first change in insight concer 
the power of public opinion since the time of Rousseau has turned upon the 
discovery of the political party (sec below, chs. XX, XXI). More 
recently the role of interest groups has been added. The division of the 
people into more or less lasting groups which carry on the process of creating 
a public opinion has been found to be an essential feature of popular goverll'II; 
ment. Rousseau obviously assumed popular opinion to be one and in
divisible, but we incline to view it as divided. And yet, Rousseau remains 
in the right as far as the constitution is concerned. There must be some 
binding elements of unity in outlook which constitute tbe real constituti 
If a people should be fundamentally at odds, it would be difficult for a 
constitution to exist. It was superficial, yet characteristic, of much nine
teenth-century political thought to assume that constitutional governm 
could be long maintained without regard to this sentiment. Howevel'. 

164 



TIIE CONSTITUTION AS A POLITICAL FORCE 

yet do represent habitual preferences and patterns of behavior in certain 
communities? These questions are more easily raised than answered at this 
stage of our inquiry. (See below, ch. XXII.) 

In the meantime, it may be worth while to cite one of Burke's most 
telling arguments in favor of English traditionalism. In his Reflections on the 
Revolution in France, he argues as follows:14 " ••• from Magna Charta to the 
declaration of right, it has been the uniform policy of our constitution to 
claim and assert our liberties, as an entailed inheritance derived to us from 
our forefathers, and to be transmitted to our po&terity; as an estate espe
cially belonging to the people of this kingdom, without any reference what
ever to any other more general or prior right. By this means our constitu
tion preserves an unity in so great a diversity of its parts. We have an in
heritable crown; an inheritable peerage; and a house of commons and a 
people inheriting privileges, franchises, and liberties, from a long line of 
ancestors." This view was expressed by a man who was by no means un
aware of the power of propaganda. For in the same essay he speaks of the 
matter at length, particularly when discu~ing the alliance which in his 
opinion the commercial wealth and the masses in France had concluded for 
the overthrow of the landed aristocracy. "Writers, especially when they 
act in a body, and with one direction, have great influence on the public 
mind; the alliance therefore of these writers with the monied interest 
(their connection with Turgot and almost all the peoples of the finance), 
had no small effect in removing the popular odium and envy which at
tended that species of wealth. These writers, like the propagators of all 
novelties, pretended to a great zeal for the poor, and the lower orders, 
whilst in their satires they rendered hateful, by every exaggeration, the 
faults of courts, of nobility, and of priesthood. They became sort of 
demagogues. They served as a link to unite, in favor of one object, ob
noxious wealth to restleM and desperate poverty." There is clear realiza
tion here of willful influence upon public opinion, the clothing of interests 
by effective stereotypes, as far as the enemies of traditionalism are con
cerned. But Burke does not similarly note the propagandistic aspect of the 
symbols of traditionalism itself. What is the "entailed inheritance" but a 
skillful analogy to a species of private property and special privilege? 
Surely, the bitter comment of Thomas Paine that Burke proposed to en
slave the living to the dead was not without justification. "The vanity and 
presumption of governing beyond the grave, is the most ridiculous and 
Insolent of all tyrannies,'' Paine exclaimed in Rights of Man; what he failed 
to realize is that these rights of man themselves depend upon a working 
constitutionalism with its attendant symbols, myths, and make-beliefs. 
Rights are constitutional, not natural. 
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view of Bentham and his friends is: "If the power is being used for good 
why divide it; if it is being used for evil, why have it?" The Constitutional 
ists' reply ought to be: "Who is the judge of what is 'power for good' and 
what 'power for evil' ?" 

The theory of mixed government • The Roman Republican con
stitution affords a particularly striking example of carefully divided powers. 
When Polybius came to analyze the Roman constitution in terms of the 
classification of forms of government evolved by Plato and ristotle, he 
must have been baffled by the discovery that several forms were mixed to
gether. He thereupon constructed his theory of mixed government, which 
exerted a considerable influence down to modern times.1 Political theorists 
in the seventeenth century evolved from it the theory of the "separation of 
powers." Particularly, English theorists, during the civil wars, tended to 
generalize from the experience and the institutional pattern developed by 
medieval constitutionalisrn (sec ch. VII, pp. 126 f.). It is too little realized 
that we owe to this approach the theory of the separation of powers which 
forms so vital a part of modern constitutionalism. Political thinkers under• 
took to analyze political processes from a functional point of view and thus 
they discovered the distinctive features of certain basic functions or "po 
ers." This pattern of thought found its clearest theoretical expression in 
James Harrington's Oceana (1656). Reverting to thoughts on Roman con
stitutionalism, Harrington undertook to answer the question of how a 
commonwealth comes to be an empire of laws and not of men. Harringto 
candidly recognized that men are predominantly governed in their decisions 
by interest rather than reason, and he therefore felt that unless one can 
show how different men can be restrained-"constrained to shake off this 
or that inclination," Harrington says in the language of the seventeen 
century-one will not achieve a government of laws. The crucial point 
according to Harrington, is that of achieving a balance between various 
orders. There are two main orders, the "natural aristocracy" and the 
common people. These must concur in order to make a law, and together: 
constitute the legislative power. Of necessity there must be a third "to be 
executive of the laws made, and this is the magistracy." Once this balance 
is achieved, you have a commonwealth, or government of laws: the com
monwealth consists of "the senate proposing, the people resolving, and the 
magistracy executing."' 

Importance of institutional b ckground • In the definitive form 
which Locke gave the theory of the separation of powers,3 it was an attemp~ 
to generalize the results of the struggle of the English Parliament for an 
equality of status with the Crown. As is usual in political theory, it was the 
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Nevertheless, in many of the state constitutions which contain an expr~ 
statement of the doctrine, the older nglish emphasis upon the importance 
of general laws remains intact. The most famous and perhaps the mmt suc
cinct statement of that doctrine is contained in the constitution of M~
chusctts, which declares that the reason for the separation of powers into a 
legislative, executive, and judicial branch is to make sure that this will be 
"a government of laws and not of men." The federal Constitution, too, 
though abstaining from stating the doctrine, puts the legislative power first 
and therefore by implication foremmt. In spite of the silence of the Con
stitution regarding the doctrine, the Supreme Court has repeatedly called 
it a "fundamental tenet." Many who in recent discussions have belittled 
the separation of powers seem unaware of the fact that their clamor for 
efficiency and expediency may easily lead to dictatorship (sec below, 
ch. XXVI). Fortunately, the one-party dictatorships in many countries 
have gradually awakened a realization of where the fusion of power leads. 
"The flexible scope of the Constitution and the qualities of statesmanship 
demanded for its construction are illustrated by what is often alleged to be 
the greatest defect of the Constitution, namely, the doctrine of the separa
tion of powers. That doctrine embodies cautions against tyranny in gov
ernment through undue concentration of power. The environment of the 
Constitution. the debates at Philadelphia and in support of the adoption of 
the Constitution, unite in proof that the purpose was, not to avoid friction, 
but by means of the inevitable friction incident to the distribution of the 
governmental powers among the three departments, to save the people 
from autocracy. As a principle of statesmanship, the practical demands of 
government preclude its doctrinaire application. The latitude with which 
the doctrine must be observed in a work-a-day world was insisted upon by 
those shrewd men of the world who framed the Constitution." The mmt 
important argument advanced against this point of view is derived from 
what is alleged to be the nature of J>,¼rliamentary government in England. 
There an increasing fusion of executive and legislative powers does not 
seem to have destroyed the foundations of free government. 

Fusion of powers in England • Though the problems of parlia
mentary government will receive more careful treatment later on (sec 
below, ch. XVIII), it is necessary to deal here in a general way with the 
fusion of the legislative and executive branches in England. The relative 
absolutism which this fusion appears to have created has been endurable 
because of a constitutional safeguard which no one clearly envisaged until 
after Montesquieu's time: the regular alternation of two large parties in 
controlling this broad power. 8 These parties represented a slow growth, 
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the background to be used in an emergency. When, in 1931, the weak 
Labor Cabinet fell apart the king stepped into the breach by authorizing 
Mr. Ramsay MacDonald to form a coalition cabinet, after his Labour cabi
net had resigned. Harold Laski has expressly claimed a breach of the con
stitution by the king on this occasion, but the course of succeeding events 
seems to have vindicated the exercise of royal authority in this instance. 
In imperial affairs, likewise, the royal prerogative has emerged anew as the 
effective link between the parliaments at home and in the Dominions. It 
would, however, be contrary to fact to call the English king a guardian of 
the constitution. Whether he could, for example, effectivdy oppose an 
onslaught against the independence of judges may be doubted. 

Under the Weimar constitution of Germany, it was hoped by some that 
the president might become such a neutral arbiter and guardian of the con
stitution. His powers were typically those of a constitutional monarch.18 

In the exercise of these powers, he was bound to the countersignature of a 
minister responsible to parliament. But owing to the confusion of parties, 
and to the state of emergency which arose, the German president inclined 
toward assuming wider and wider powers of actual government. From a 
representative head of the government, he became its executive center. 
lfhereupon he lost the neutrality which would have been essential for a 
guardian of the constitution. Under their new constitution, the Germans 
have tried to take advantage of this experience by (a) stripping the presi
dent of the excessive emergency powers which he had under article 48 of 
the Weimar constitution, and (b) by establishing a constitutional court 
with broad powers to interpret the constitution and review legislation. In 
short, the new German constitution is turning toward the American sys
tem of a high court as the neutral power and umpire.11 

The Supreme Court of the United States • More than a hundred 
years before the German Republic was established, the drafters of the 
American Constitution had clearly perceived that it is highly improbable, 
if not im~ible, that a neutral guardian will be secured by election. Hamil
ton therefore urged that the courts appeared to be the most promising 
escape from this dilemma. In the Federalist, we are told: "the judiciary, 
from the nature of its functions, will always be the least dangerous to the 
political rights of the constitution; because it will be least in a capacity to 
annoy or injure them .... Limitations can be preserved in no other way 
than through the medium of the courts of justice whose duty it must be to 
declare all acts contrary to the manifest tenor of the constitution void .... " 
John Marshall, in Marbury v. Madison, declared this doctrine to be part of 
the "manifest tenor" of the Constitution. The problems raised by this 
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been handicapped by an exceptional amount of formalistic, juristic argu
ment. Having first posited that all "states" possess an indivisible "sov
ereign," jurists have strained human ingenuity to discover such a "sov
ereign" in a federal "state." But, as a critic remarked, even the incredible 
learning of a German scholar could not find something which was not there. 
The following discussion will not be concerned with these controversies 
about "sovereignty" and the "state." Instead, it will discuss federalism 
as the territorial form of dividing political powers under a constitution. 

Federalism as a pattern of objectives • From a pragmatic viewpoint, 
an effectively centralized government, a decentralized government, a 
federal government, a federation, confederation or league of governments, 
an alliance, an alignment, a system of "independent" governments, and 
finally completely "independent" governments (such as those of Rome 
and China in the timeof Caesar),all these could be represented as differences 
of degree in the relation of government to the territory affected by it, be
tween two extremes, complete unity and complete separateness. An in
ordinate amount of interest has centered upon the point at which we pass 
from a federal government to a federation or league of governments, for it 
seems at this point that we pass from unity (no matter how organized) to 
multiplicity. But this is an illusion; for a federal government is as hard to 
distinguish clearly from a federation of governments as it is to distinguish 
it, at times, from a thoroughly decentralized government. Federal schemes, 
generally speaking, seek to combine a measure of unity with a measure of 
diversity; usually the diversity follows a territorial pattern, such as French 
spoken in Western Switzerland, German in Eastern Switzerland. Federal
ism is the form of political organization suited to communities where this 
territorially diversified pattern of objectives, interests, and traditions can 
be effectively implemented by joint efforts in the pursuit of common objec
tives and interests and the cultivation of common traditions. Whether the 
particular federal structure is best described as a single federal government, 
or as a federation of several governments, may sometimes be difficult to 
determine. The distinction should be drawn in accordance with the balance 
of these patterns of objectives.1 The same observation holds true for all 
territorial divisions of government power. When the particularistic local 
objectives are sufficiently strong and compact to hold together the territorial 
subdivisions of the more comprehensive group. sustaining them as or mold
ing them into autonomous groups, then the adequate political pattern is 
federational. On the other hand, the federal organization comes into ex
istence when conflicting objectives (interests, traditions, purposes) are not 
as yet, or are no longer, sufficiently strong to sustain autonomous units. The 

/<)() 



II 

Judicial Review of Legi lative Acts; 
the Guardianship of the Constitution 

;,----), __________________________ _ 
I 
l Introduction • The supremacy of Parliament • The impact of federalism • 
; QmstitutionaJ interpretation and due process • Judicial review politicall 

i restated • Judges and propertied interests • Disinterestedness and repre
sentative quality • Universality versus partisanship • European constitu
tional tribunals • Representative quality of judiciary uncertain • Con
clusion. 

Introduction • Hamilton's view that a high court of justice affords 
the best protection of a constitutional system1 was a political restatement of 
the famous dictum of Sir Edward Coke that "Magna Charta is such a fellow 
that he will have no sovereign." In the days of Justice_O>ke, to be sure, it 
was the king in Parliament who seemed to threaten this "supremacy of the 
law." But in Hamilton's time the English O>mmons had pretty nearly 
achieved parliamentary supremacy. It therefore seemed apparent to him 
and to many other Americans that what was needed were limitations upon 
the legislative authority, irrespective of whether it was being exercised by 
a prince or by an elective body. "tyranny of the majority" had loomed 
up in some of the states, and the makers of the Constitution sought to re
strain it. The development of this power of the courts to interpret the Con
stitution is closely related to the doctrine of the separation of powers; yet 
the doctrine did not originally include it. 

The origins of the idea of an independent judiciary interpreting the 
law are to be found in medieval England. we saw (in ch. VI, pp. 104 f.), 
O>ke and other seventeenth-century e?C,pounders of the supremacy of law 
claimed the right of the courts to interpret acts of Parliament according to 
the common law. 2 O>ke's most signal conflict with King James originated 
in his belief that the high courts of England had the right to decide whether 
an act of Parliament was "legal" or not. However, this view did not tri
umph in England. Lip service was paid to it, though, until the end of 
the eighteenth century, just long enough to influence American juridical 
thought. By combining the Constitution as the fundamental law of the 
land with the common law, a great deal of common law has been worked 
into the American legal fabric in the course of a century and a half of 
judicial "interpretation" of the Qmstitution. 
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cerned with securing bills of rights, but to have cared little about securing 
sufficient legal guarantees for their enforcement. The idealists who con
tinued to cherish the French revolutionary ideals (the droiJs def homme) 
lacked the practical judgment to appreciate the importance of institutional. 
safeguards. European lawyers and jurists, accustomed to looking upon 
government and politics in terms of "the state" and of "sovereignty,' 
began to evolve the vacuous theory of "state sovereignty." Later formal~ 
ists and positivists alike denounced the natural-law tradition as incompatible 
with this "state sovereignty." How indeed could institutional safeguards 
against the "sovereign state" be conceived? Bismarck's Imperial Constitu
tion (1871), as well as the Constitution of the Third French Republic 
(1875), did not even contain a "bill of rights." On the other hand, the 
Weimar Constitution did, and so do the new constitutions of France, Italy, 
and Germany (sec above, ch. IX, p. 156). In spite of this development, the 
Continental tradition of settling questions of principle by express statutory 
enactment is still strong. It calls for extensive codification of such prin
ciples as freedom of speech, of assembly, and of the press; it does not favor 
judicial devdopment of practice from broad constitutional rights. 

The impact of federalism • In the discussion of federalism it has been 
shown that a constitutional judiciary is an integral part of any federal struc
ture. If there is to be a division of powers between the central and local 
authorities, conflicts over the respective spheres of authority are bound to 
arise, and a procedure for their settlement is obviously needed. Generally 
speaking, this need is analogous to the need for an arbiter between authori
ties dividing powers functionally under some kind of separation of powers. 

' Therefore, it is not surprising that federalism should reinforce the idea of 
judicial review, along with the idea of a constitution which embodies 
"higher" law than ordinary legislation. Though judicial review of legisla
tive acts has disappeared completely in the English constitutional tradition, 
it has reappear~d as part of the pattern of the Commonwealth of Nations; 
it has also become an integral part of federalism in several of the Dominions, 
even though these Dominions are governed by cabinets responsible directly 
to a parliament. In Australia, judicial interpretation has developed impor
tant constitutional principles and resembles the American tradition most 
closely. Significantly, Australia is the most markedly federal of these 
Dominions. 

It is, of course, possible to keep such a constitutional judiciary over 
federal-state controversies entirely separate and distinct, as was attempted 
by setting up the Court of State under the Weimar Republic. Explicitly, 
that was the position of the United States Supreme Court. But since the 
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nition that the public at large believes the C.ourt to be relatively non
partisan. This· belief is part of the belief in the C.onsti tu tion which makes. 
the C.onstitution a political force (see ch. IX). 

There are three levels of political insight into the constitutional and 
political function of a high court: (1) the court interprets the constitution, 
the norrns of the constitution being as clear as a mathematical equation 
(popular view); (2) the court is an instrument of party politics it decides 
according to the political views of the judges, it is anti-democratic (political 
view); (3) the court is the high priesthood of the faith in constitutionalis~ 
it rationalizes the new norm in terms of the old and thereby maintains 
continuity, if not consistency; in short, it arbitrates between the funda
mental and ever-present rival forces under a constitutional system. It is 
this third level of insight which recognizes fully the function of a high court 
as an interpreter and guardian of the sacred word symbols that hold many 
men and many minds together in one organized community. As Mr. 
Justice Jackson put it, when he was still Attorney-General, "the Court 
keeps the most fundamental equilibriums of our society, such as that be
tween centralization and localism, between liberty and authority, and be
tween stability and progress."7 At any rate, the C.ourt should keep such an 
equilibrium. There is ever present the danger that its members become 
ensnared in their own logic, and in the effort to maintain the sacred words 
attempt to throttle life and life's progress. The C.ourt, at such times, shifts 
from a conservative to a reactionary position. When it docs, the future of 
constitutionalism is in jeopardy. In the Dred Scott decision, the Supreme 
C.ourt held that there could be no compromise between the old and the 
new, between the maintenance of slavery and its abolition; the Civil War 
followed as a natural consequence, since an amendment to the C.onstitution 
to override the decision was impoosible on account of the distribution of 
voting strength. 

In the decades prior to 1937, the C.ourt had been inclined to find ways to 
narrow some of the powers conferred by the C.onstitution upon the federal 
government, and more particularly C.ongress, such as the taxing power, 
while at the same time it broadened the meaning of limitations such as 
"due process." Due process provides in many ways the most interesting 
illustration of the working of constitutional interpretation. When the 
C.onstitution was adopted, its meaning was strictly procedural: in com
pelling public officials to act in accordance with established rules of pro
cedure, it served a clear constitutional purpose; it prevented arbitrary im
prisonments, seizure of possessions, and the like. It was not until after the 
Civil War that due process began to assume the substantive meaning which 
it has been given since. First through obiter dicta and ~oting opinions, 
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John Dewey's approach • In 1927, John Dewey, after exploring tb 
decline of democracy and the eclipse of the public, turned to the local 
community as the place where both might be reborn. For the troubled 
pessimism of Walter Lippmann's Phantom Public (as well as earlier studies), 
John Dewey sought to substitute a pragmatic ethic of neighbourly ~ 
operation in The Public and Its Problems.4 Dewey thought that the d 
cratic public, still largely inchoate and unorganized, could not adequately , 
resolve its most urgent problem: to find and identify itself. Perhaps it 

,, would be more in keeping with historical facts to say that this public is 
"increasingly" inchoate; it certainly wac; less so in earlier times than in 
mid-twentieth century America. If that is borne in mind, Dewey's entreaty 
that "democracy must begin at home, and its home is the neighbourly 
community," has a rather unpragmatic ring. For more than two thousand 
years, as we have just seen, philosophers have urged that the communit 
should be small; yet for some centuries now, communities have been grow
ing larger and more inclusive-having done the same in classical antiquity. 
At the very time of Aristotle's plea, the territorial dominion of Alexander 
the Great was superseding the small city-state, to be succeeded in turn by 
the \loman Empire. 

But regardless of the homily, Dewey is undoubtedly right, if not very 
original, when he insists that only in the intimate contact of the neighbor-i 
hood can the public, that is the mass of common men and women, become 
articulate. If this neighborly community is to be revived, it is important 
to understand the causes of its decline. The ideal which Dewey and other 
philosophers have portrayed is far from being a true description. In many 
American localities, hard-bitten machines are run by county sheriffs and 
town assessment boards. Fear and greed often play a greater role in the 
small community, with its weapons of social ostracism and personal dis
crimination, than in the more inclusive communities. Certainly Lord Bryce 
was rash in simply correlating the growth of machines to size. Genuine 
democratic constitutionalism calls for disagreement, open expression of 
conflicting views and responsiveness to divergent interests, as we have 

I seen. The overemphasis on agreement which the philosophic partisans of 
the small community from Plato to Rousseau and Dewey have indulged in 
corresponds to~ rule rather than constitutional freedom. But whatever 
one's view concerning this aspect of the problem, the question as to the 
causes of the decline remains. 

Unfortunately, several of these causes are so intimately linked with the 
development of modern industrialism that only very determined efforts 
to counteract them will have the desired result. If we agree with Dewey 
that "there is no substitute for the vitality and depth of do.~ and direct 

240 



CONSTITIJTIONAL GOVERNMENT 

favoritism and other personal motives would play only a minor role. The 
long struggle for parliamentary reform in England was fought over this 
issue; rotten boroughs, patrons, and all the paraphernalia of aristocratic 
nepotism became unacceptable. In spite of Burke's eloquent defense of 
irrational traditionalism, Bentham and his insistence upon rational standards 
prevailed. In the modern world, direct general election has been generally 
accepted as the most rational method for choosing representatives. There 
are, however, important exceptions. Courts, for example, are manned by a 
different method, which may be more rational, and probably is more effec
tive. Their selection is based upon a relatively objective standard: tech
nical competence. It could be argued that legislatures should be similarly 
selected. Their representative quality would not necesw-ily disappear; it 
might in fact be heightened. Burke, in his discussion of parliamentary 
representation (see below, pp. 264 f.), insisted that even the elected 
representative must conceive of himself as a guardian of national interests. 
Parliament, he said, was not a congress of ambassadors from different and 
hostile interests, but a deliberative ~mbly from one nation, with one 
interest, that of the whole; these representatives ought to be guided not 
by local purpose, but by the general good. Such an idealistic conceptiol;); 
of the function of a parliament evokes the ridicule of moralists and cynics 
alike; they would maintain whatever a parliament ought to be, it is in 
actual fact a congress of ambassadors from different and hostile interests. 
Actually, Burke's view is not wholly mistaken, but is true only of the best 
Congressmen and M. P.'s-the cynical popular view is also partly wrong 
in that it applies only to the worst representatives. 

Representation in Rousseau • In Anglo-Saxon minds the idea of 
representative government is firmly linked to that of democracy. It is, 
therefore, worth noting that Jean Jacques Rousseau the most ardent and 
influential expounder of democratic ideas, rejects representation in the 
broad sense as contrary to the very essence of modern government. In his 
Social Contract he asserts that as soon as public affairs cease to be the primary 
occupation of the citizen, the state is bound to perish.1 If it is a question of 
going to battle, the citizens prefer to pay mercenaries and stay at home 
themselves. If it is a matter of going into the ~mbly, they appoint depu
ties and stay at home. From indolence they allow paid soldiers to tyran
nize the fatherland and "representatives" to sell it for profit. Therefore 
sovereignty cannot be represented, and for the same reason for which it 
cannot be surrendered: it rests upon the general will. The deputies of the 
people are, therefore, not its representatives, but merely its commissaries; 
they cannot give a definite decision. very law which the people have not 

260 

lo 

PROBLEMS OF REPRESENTATION 

approved is null and void; it is no la~_at all. It is obvi_ous from these r~
marks that Rousseau was misled by givmg too much we1ght to the expen
ence of the ancients. Where the active citizenry had been able to foregather 
in the market place, as in Athens or Rome, their failure to do _so ~id indeed 
spell disaster to the commonwealth; __ what correspon~ to It m modern 
communities is the tendency of the c1t1zen to neglect his duty to vote and 
to participate in public affairs. If Rou~u were correct it would, i~ fact, 
make it impossible to organize responS1ble popular government m our 
mocl.ern countries with their millions of people. Rousseau, to be sure, does 
not bar the choice of professional magistrates to administer the law. But 
he does insist that legislation as an exercise of the "sovereign" power must 
be adopted by the people themselves. In truth, his arguments constitu~e 
the reductio ad ahsurdum of the idea of "sovereignty" in a democratic 
society. There is no good reason for singling out the making of gener:u 
rules (laws) and saying: This only the people themselves can d~. In le~
lation as in other concerns, where many people have the same nght or m
terest, it is often absolutely necessary for them to agree upon ~ne perso~ to 
represent them lest their interest be_ neglected for want _of uruty 10 urging 
it. Nor is there any reason for drawmg a hard and_ fast hne be~en repre
sentatives and the agents, curators, and mandatories, as Burke did, They 
all arc related types of human relation~hip recog~ by every_ more highly 
d veloped legal system. Rousseau's v10lent h~tiluy to any ki~d of repre
sentative scheme was no doubt stimulated by the fact that h1S great an
tagonist Hobbes gave it such a prominent pla~e in ~is pol_itical system. 
Moreover, the small self-governing cantons of his native Switzerland pro
vided a living model for active participation of the citizenry, which persists 
to this day. 

Representation in Hobbes • It seems strange to us ~ow that i:pre-
sen tation should at one time have been one of the most important ideas 
brought forth in the defense of absolutism. ,No ~riter offers _a more striking 
illustration than Thomas Hobbes. Hobbes s entire conception of the state 
or even of a community rests upon the idea of representation. According 
to him: "A Multitude of men, are made One Person, when they are by 
one man, or one Person, Represented .... For it is the Unity of the Repre• 
senter, not the Unity of the Represented, that maketh the Person One • ••• 
Unity, cannot otherwise be understood in Multitude.:'' Political wri_ters_in / 
more recent times have often paid too little attention to the crucial s1~
nificance of this notion when considering Hobbes's idea of the state. His 
notorious doctrine of the governmental compact, according to which every 
man covenants with every other man to make one man or assembly of men 
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their representative, is rooted in this conviction that. the unity of the state 

can in no other way be understood. And why can 1t not be understood? 

Because each individual composing the multitude is a being utterly apart, 

like a particle of matter, moving through time and space. in se~~ch of 

"power after power unto death." There~ore, o~y the supenmpos1t100 ~f 

one such individual over all others can brmg uruty and order out of multi

tude and chaos. It is quite evident that such a point of view w~ emi

nently fitted to the age of_monarchical_a~lutism. 1!1~ modern idea ~f 

represcntatio_n is different, tndcc~. ~vot~g the myst~ctSm of Rousseau s 

general will, the modern conceptton tS built upon ~he idea that th~ many 

specific interests in the community-local, pr~f~onal, commercial, and 

social, to mention only the more important ~vmons-ca~ by ar?°ment 

and disc~ion be co-ordinated and compromised, by public scruuny and 

criticism be scaled down to become compatible if not identical with the 

public interest, that is, the interest of the commu~ity as a wh~l~ •. It is the 

task of the popular representatives thus to co-ordinate and cr1t1c1ZC. The 

nece5$lry unity docs not logically follow from the unity of the representer, 

as Hobbes would have it but must be created and constantly recreated 

through a political process of dy~c acti~ity. T~ process c~nsists 

mainly of parliamentary action and elections. Smee both •~volve ~ulutudes 

of persons, those with relatively similar_ interests form parties,_ that ts, groups 

of people with common interests and ,deals. Therefore parties are of great 

importance in any discussion of representation. (See chs. XX-X I.) 

The dual nature of representation • Historically peaking, represent

ative ~mblies devdopcd in most European countries in the course of the 

later Middle Ages as an important part of the medieval constitutional order. 

Very often the three "estates" were composed of nobility, c~er~, an~ the 

merchants of the cities (the burges.<iCS),3 But the greatest vanattons existed 

in this respect. The most important of these ~mblies is undoubtedly the 

nglish Parliament, where the higher nobility were joined with the higher 

clergy in the "Lords Spiritual and Temporal," while the knigh~ together 

with the burg~ constituted the Commons. Thus the more important 

groups in the community-nowadays often referred to as "classes"-were 

represented and called together by the king through his "~ter" f~r the 

purpose of securing their consent to extraordinary taxes or levies. 1bis was 

necessary because the undevdoped state of central administrative systems 

and the amence of effective means of coercion (see above, Part I, and par

ticularly ch. III) rendered the collection of such levies_ im~ible without 

local co-operation. Quite naturally, these representatives when gathered 

together undertook to bargain for their consent to such grants of money; 
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they presented complaints and petitions, which the crown had to heed in 

~rder to secure what it wanted. These, then, were not national representa

tives but a ents of local wers acting under special instructions or man

dates •. This was true, however, only as long as they acted separately. When 

the king a~d ~he two houses of Parliament acted together,_after ~vi{!g 

se__nkd thetr d1ffe.1'.f!Qces and reached a compromise, they were taken to 

represent the whol_e body polit~c.' More particularly, they were supposed to 

r:present the e_nttre body pohttc of th~ realm of ngland when acting as a 

high court, which was taken to be thetr most solemn function down to the 

seventeenth century. Historically, then, one cannot draw a hard and fast 

line between agents with definite instructions or mandates and represent

atives em_po ered to attend. to a general task. An dected body may and 

u~ally will be both _a ~t of agents from different interests, and a represent

ative group deterrrurung the common interest. Therefore, to return to 

our statement from Burke, a parliament is both: a deliberative ~mbly 

from one nation, with one interest, that of the whole, and a congress of 

ambassadors from different and hostile interests. 

. Olde~ de~itions of representation have tried to escape from this duaJ-

1sm, which hes d~P!Y ern~dded in ~he political reality of representative 

schemes .. But palit1cal thmkers, bemg philosophers or fawyers, sought 

some logical u~ty. Thus Hob~, p~oceed.ing from his general theory of 

man as a machme propelled by 1rrat1onaJ desires to make rational efforts 

toward their satisfaction, defined representative action as any action which 

~ctually served to realize the goals established by such human desires. To 

~lustrate: the prese_rvation of order by a monocrat, be he ever so tyrannical, 

1s truly representative of the people simply because the desire for order is 

known t~ be~ basic desire resulting from man's primordial fear of his fel

lows. It tS evident that such a "definition" is much too broad. It neglects 

the ~o~fl~ct of i?terests and v~ues: not only between groups, but within 

the md1v~dual himse~f. Hob~_s view~ been revived in the conternpo

~ary Fasctst and. att~nal Socaahst doctnnes of leadership; it aJso is implied 

m the_ Commumst claim to represent the proletariat. Such self-appointed 

~ar<fi:1ns of ~eg~ proletarian or nationalist interests are in the last analy

sis basing thear claim upon some kind of religious or inspirational sanction. 

M~rx, Mussolini, Hi_tler, Stalin-all have been made to serve as inspired 

guides. 1?e cult whi~h grows up around such individuals places them into 

~rallel with the demtgods of old. In a sense, therefore, political representa

tion has been transformed into religious representation once more. 

. . Repre cntatio~ a~d respon ibility • Whether the basis is religious or 

polmcal, representation 1s closely linked to responsible conduct. If A repre-
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sents B, he is presumed to be responsible to B, that is to say, he is answerable 

to B for what he says and does. In modern parlance, responsible govern

ment and representative government have therefore almost come to be 

synonymous. As our example shows, secularized political responsibili is 

conceived in terms of a relationship between human beings. There are two 

basic ways of securing such responsibility. One is the administrative and the 

other is the political or electoral form of responsibility. But in either case 

responsibility is measured in terms of service to interests determined by the 

preference of another. This means that responsibility always implies com

munication between human being. Human beings will disagree as to 

what are their interests and, in the ensuing argument, the services are 

rationalized th.rough which they are realized. But all rationalizations are 

bound to be more or less incomplete. Comprenensive notions, such as that 

of a "national interest," certainly lack definite content, and the conduct of 

officials in terms of them is therefore only vaguely rationalized, as Charles 

Beard has so learnedly shown with regard to the United States. Such 

notions possess rather the nature of a believed-in standard or value, and this 

is not at all surprising in view of the fact that nationalism has developed 

into a sort of substitute for religion. In fact, some writers have gone so far 

as to call nationalism a substitute form of religion. But even much more 

specific interests cannot be thoroughly rationalized by any means. How are 

we, then, to solve this problem of holding the several interests together and 

giving them a common direction, of integrating them into a more or 1~ 

consistent whole? How, in other words, can the discordant private interests 

be converted into a common public interest? Authoritarians have alwa 

presumed to answer this question in an authoritative way. From Plato to 

Marx and Hitler they have been ready to say: I know! Leave it to me and 

all will be well. The classical doctrine of democracy answers: By the will 

of the people. But how is the will of this somewhat vague unity, the peo
ple, to be found? This question raises fundamental questions concerning 

electoral responsibility? With the development of modern means of com

munication and the vast scale of propaganda (see below, ch. XXIV), the 

"will of the people" concept has lost its magic. When smart public-relatiol;l$ 

men can substantiate the claim of changing the public's mind on basic 

questions, the belief in the common man which was at one time such an 

obvious aspect of orthodox constitutionalism, must be restated to accord 

with the new reality. This is the second reason for seeking a new basis for 

responsible government. The problem, however, is not entirely new. 

In a celebrated speech to his electors at Bristol, Burke enunciated the 

idealistic conception of political representation and responsibility thus: 

"My worthy colleague [hi) opponent for the scat) says, his will ought to be 
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subservient to yours. If that be all, the thing is innocent. If government 

were~ matter of will upon any side, yours, without question, ought to be 

supenor. But go~er~me~t and legislation are matters of reason and judg

ment, and not of mchnauon; and what sort of reason is that, in which the 

determination precedes the discussion; in which one set of men deliberate, 

and another decide ... ? To deliver an opinion is the right of all men; 

t~t of constituents is a w~~hty and respectable opinion, which a represent

att~e ought always to re101ce to hear; and which he ought always most 

senously to consider. But authoritative instructions; mandates issued, which 

the m~ber is bound blindly and explicitly to obey, to vote and to argue for, 

though contrary to the clearest conviction of his judgment and conscience· 

these are things utterly unknown to the laws of this land, and which a~ 

from a fundamental mistake of the whole order and tenor of our constitu

tion. Parliament is not a congress of ambassadors from different and hostile 

int~rcsts; which interests each must maintain, as an agent and advocate, 

agamst other agents and advocates; but parliament is a deliberative assem

bly of one nation, with one interest, that of the whole; where not local 

purposes, ~ot local prejudices ought to guide, but the general good .... " 

And pushing the matter one step further and into the realm of religion 

once _more, Burke pointed out: "Certainly, gentlemen, it ought to be the 

happmess and glory of a representative, to live in the strictest union, the 

closest correspondence, and the most unreserved communication with his 

constituents. Their wishes ought to have great weight with him; their 

opinion high respect; their busine~ unrernitted attention .... But his un

biased opi~on, his mature judgment, his enlightened conscience, he ought 

not to sacn~ce to you, to any man, or to any set of men living. These he 

does not denve from your pleasure; no, nor from the law and the constitu

tion. They,~e a ~~st fr?~ Providen~e, for the abuse of which he is deeply 

ans~~rable. Th~ 1deal1St1c conception accords neither with the reality of 

politics, nor yet ~1th the ?em~ratic conception of the "will of the people." 

For the conflict of various mterests and their possible relation to a more 

mp~ehensive public interest is the real issue. Ideally conceived, of course, 

a special mandate cannot be admitted, since it would make the members of 

representative assemblies into mandatories for special interests. But there 

is a vast difference between a special mandate and a broad indication as to 

the general line of policy to be pursued. The obvious question to be asked 

of Burke is: "Who decides whether you, Edmund Burke, have carried 

out this trust from Providence?" To which Burke could only answer: 

"The electors of Bristol!" "Very well," his cross-examiner would continue, 

"what about de Jouvenel's well-known squib about Parliament, that after 

having become a deputy, one need have but one essential preoccupation, to 

265 



CONSTITUTIONAL GOVERNMENT 

remain a deputy? Will it not be true that unless a representative does obey 
the rnandat~ and instructions of his electorate, or of groups of them, he 
will fail of re-election?" Such thoughts are now common among people who 
consider electoral responsibility; for the actual behavior of most elected 
representatives belies the lofty sentiments, of Edmund Burke. Even in 
Burke's own day, many a listener to his speech must have chuckled inwardly 
as he reflected upon the complete subservience of most members of Parlia
ment to the great aristocratic landowners, who did not even have to issue in
structions, so assiduously did "their" members study their every wish before 
each vote in Parliament (sec below, ch. XXII, p. 462). As realistic students 
of political behavior we must conclude, therefore, that Burke's doctrine of 
reason and conscience as applied to representation and electoral responsi
bility was an untenable idealization even in his own day. Burke's argu
ment is most persuasive; but it is built upon the false assumption that the 
major decisions in politics are purely reasonable when often they are not 
even partially so. Only to this partial aspect would his argument apply. 

Defining representation • If then we avoid these extremes, which are 
at best rationalizations after the event, we find that the scope of political 
representation can well be indicated by adopting Robert von Mohl's un
pretentious definition.' Representation is the process tlirougtf wliich the 
influence which the entire citizenry or a part of them have upon govern
mental action is, with their expressed approval, exercised on their behalf 
by a smaller number among them, with binding effect upon those repre
sented. Some aspects of this definition deserve further comment. We 
speak advisedly of influence rather than participation or control, since the 
large number of citizens is not very likely to participate in or effectively to 
control governmental action. We use the general expression "governmental 
action" rather than legislation, because all kinds of governmental activities 
might be subjected to popular influence. By suggesting, further, that in
fluence of a part of the citizenry, as well as the whole, may be represented, 
we recognize the representative quality of the American Senate. Group 
representation is more ancient than the representation of the whole people, 
in any case. Finally, the most essential part of this descriptive definition 
is contained in the phrase: "with their expressed approval." This approval 
is expressed presumably in the constitutional provisions regarding repre
sentative institutions-the particular institutions of that constitutional 
order, as well as the general principle. In short, it is in this phrase that we 
recognize the constitutional setting of all such representation. The au
thority of the representatives is not only created by the constituent power, 
but it is subject to change by the amending power under the constitution. 
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. . Election and . repr~entation • The modern tendency has been to 
identify representation with election. What this means is that genuine 
authority, or legitimacy, as it is so~etimes called, rests upon popular ac
cepta~c~ and support alone. The will of the people is the magic source of 
all leg1t1mate ~r. And to discover this "will of the people," elections 
mu~t take place at _regular intervals to give the people a chance to express 
their appr~>V~ ?r disa~proval of the stewardship of key officials. The large 
masses of 1_nd1v1dual wills that a~e merged in this collective concept of the 
popular w1Jl have been personalized and symbolized, at least in America 
i? the normative idea of the "common man." So familiar have these no~ 
~1~ns beco~e, and so generally are they accepted in the United States, that 
1t is som~t1mes forgotten_ that a process of elections is not the only process 
for creatmg. repr~ntat1veness and representation. Representation is a 
matter of existential fact; up to a certain point it just "happens," and is 
generally so accepted. Why should this be? Repraesentare means to make 
resent somethi hat is not in fact present. A piece of cloth may in that 

sense represent_ a vast power complex, or the Stars and Stripes the United 
St~tes o~ Am~n~a. But when huma~ beings ~epresent other human beings 
existentially, 1t ts usually due t? their belonging_ to the same community of 
v~ues, beliefs, customs, behaviors, and so forth. Elecuons, when seen in 
tliis contex_t, ap~r to be a method of finding persons who ~ this 
representative quality. But usually the persons so found also have to per
fo~ specific and often difficult tasks; for these they may not be the best 
qualified. Apart from th~ electoral_ method of selection, representatives 
may_ be chosen on the basis of techrucal achievements. The representative 
q~ahty of t~e upreme ~urt and other judicial bodies rests in part upon 
this ~oundat1on. There i~ also the older method of having the officials of 
constttuen_t corporate bodies be ex o.ffici"o members of a larger representative 
body. This method was seemingly employed in the Fascist Council of Cor
porations, but. this Council was no genuine representative body because of 
the control which_ the government possessed over the corporate constituents. 
In other wo~ds, s10ce t?ese corpar:'tions were dependent upon the govern
ment, they mfluenced 1t only mdirectly and sporadically. This method is 
genuinely used by the United Nations, where the foreign ministers of the 
vario~s nations or their deputies are usually members of the assembly or the 
council or both. The German Federal Council, Reicn:Council, and Liinder
r~t ( tates' Council) also belong in this category. Various economic coun
cil~, such as the Frenc~ and Czechoslovak Councils, also were composed of 
this type of representauves. The German Economic Council of the Weimar 
Republic was similarly organized. 8 Another method of considerable his
torical significance is inheritance of the office. Older representative bodies, 
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such as the House of Lords in England and some of the French upper cham
bers, rested upon this base. Inheritance as a basis of selection has become 
anachronistic for representative purposes. Election has superseded it almost 
complctdy. 

If the election is envisaged as a method for securing people adequat~ 
for pur~s of representation, it by no means follows that all those whose 
interests are to be represented should participate in the selection as such. 
The representatives may be dealing with the interests of children and im
beciles, yet most people nowadays readily admit that every voter should be 
able to read and write. Such a requirement is desirable, indeed, in a voter, 
who should certainly be capable not only of reading about what his repre
sentative is doing and saying in Congress, but also of writing to him con
cerning it (though some Congressmen might at times wish that there were 
fewer letter-writers in their constituencies). We may witness a considerable 
extension of such qualifications for the electorate. In the days when the 
American Constitution was made, property qualifications were often jus
tified on the ground that they ensured a better education on the part of 
the voter. Democracy has found the answer to that argument by providing 
free public schools for all. The firm belief in the common man's judgmen 
which democracy presupposes has thereby been given a firmer basis. Schemes 
of multiple representation have been advocated from time to time. It 
might conceivably provide a solution of the problems confronting democra
cies in foreign affairs. No such constitutional provisions would in and of 
themsdves render a representative scheme less representative. But any 
prop<ml of this kind will have to make a hard stand against the ingrainccJ 
equalitarian presumption that each citizen should have one vote. 7 

Law and the legislative function • How can we explain the fact that 
legislation came to be considered the peculiar province of representativ. 
popularly elected bodies, when in fact medieval representatives had little 
or no concern with legislation? Because ever since du: s· te.t_nth century, 
legislation was believed to be the most striking manifestation of political 
and governmental power. Legislation entailed the making of rules binding 
upon the whole community. Bodin maintained that this power was the 
peculiar characteristic of a state. 8 As we have seen before, the medieval 
notion of law as eternal custom, as something already there and merely 
to be discovered by learned men, was giving way to a realization that laws 
are man-made, that they are essentially decisions as to what ought to be 
rather than as to what is. The shift, of course, was merely one in view and 
emphasis. The High Court of Parliament had changed the law in the 
process of finding it, and so had the other courts of the realm. But the 
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Once one grants their premise-mid one has to when their factions grow to 
any considerable size-he cannot escape from their conclusion. But this 
is so not because there is a disagreement on fundamentals, for such we have 
had all the time. It is so because these particular grou~ have adopted or
ganized violence as a method of party warfare. Constitutionalism and 
democracy, if they are true to themselves, will outlaw such methods of 
party strife as private uniforms, police, and the rest. This outlawing was 
done in the British Public Order Act of 1936 (sec ch. IX, p. 161), and also 
in a number of American states. Federal legislation may be desirable. If 
this is done, there is no need for denying the rights of citizenship, such as 
our civil liberties, to people whose views are antidemocratic. The pro
visions exempting Germans with certain antidemocratic views from the 
protection of the basic human rights of the new German Basic Law (art. 18, 
see above, pp. 161 f.) appear much too broad from this standpoint; "abuse" 
of these rights "to attack the free, democratic basic order" seems much too 
vague a criterion for so dangerous a limitation on rights which the first article 
had declared to be "inviolable and inalienable." Compromise is, therefore, 
essential in making general rules; through argument and discussion the 
area of agreement is determined in the representative legislature. 

The views of Hooker, Locke, and Rousseau on the importance of 
laws • To show the strong sentiment regarding the importance of laws and 
of legislation as the process of making such laws, it may be well to cite here 
three leading constitutional theorists, Hooker, Locke, and Rousseau. 
Rousseau describes the fundamental nature of a republic in terms of law: 
"I therefore give the name 'Republic' to every State that is governed by 
laws, no matter what the form of its administration may be: for only in 
such a case does the public interest govern, and the res publica rank as a 
reality."" Likewise, Locke's discussion of the forms of a commonwealth is 
based on the conception of law as the essence of a commonwealth: " ... for 
the form of government depending upon the placing the supreme power, 
which is the legislative, it being impossible to conceive that an inferior 
power should prescribe to a superior, or any but the supreme make laws, 
according as the power of making laws is placed, such is the form of the 
commonwealth." And Hooker concludes his first book of The Laws of 
Ecclesiastical Polity thus: " ... of Law there can be no less acknowledged, 
than that her seat is the bosom of God, her voice the harmony of the world: 
all things in heaven and earth do her homage, the very least as feding her 
care, and the greatest as not exempted from her power: both Angels and 
men and creatures of what condition soever, though each in different sort 
and manner, ... admiring her as the mother of their peace and joy." 
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amount to dividing the people in a number of different ways, and then 
giving these several subdivisions a voice through different representativ~ 
who are kept from abusing their power by holding each other in check. 
Such a plan could not have any effect unless the community were actually 
divided into a number of groups or classes, one of which might have a ma
jority in one constituency, while another has it in another. We thus speak 
of farm states, Catholic states, and Negro districts, of a governor who is the 
farmers' man, but who battles the Senate dominated by a utility, etc. 
Without representation, such balances could not establish themselves. 

This fact has given rise in recent years to demands for some kind of 
new corporative body to represent the various class and interest groups in 
the industrial society (see below, ch. XXII). Such occupational represen
tation was offered after the First World War as the panacea for the admitted 
shortcomings of territorial representation. Occupational representation, 
based as it is upon the idea that man's true community in an industrial 
society is his professional or occupational group, such as his trade union, has 
great difficulty in determining clearly the actual size and conformation of 
a constituency of this sort on account of the overlapping and the difficulty 
of assigning appropriate weight to each organization selected. How do 
housewives compare with musicians? It also has been found difficult to 
cope with multiple representation of individuals belonging to several such 
groups. The tedious history of the efforts to carry out the mandate con
tained in article 165 of the Weimar constitution shows clearly how extraor
dinarily complicated these issues are. It is too early to assess the experi
ence with the Senate under the Bavarian Constitution, based as it is upon 
an occupational plan, or, more important perhaps, the Economic Council 
established by the new French Constitution in article 25. 

Reasons for the late appearance of representative bodies • It has 
often been said that representative schemes are of rather recent origin; 
they certainly were not found, as Montesquieu asserted, in the forests of 
ancient Germanic tribes. They arooe as part of the medieval constitutional 
order when that order assumed proportions which forbade any direct ac
tion.12 In the first place, the unitary organization of Western Christendom 
within the Catholic Church necessitated representative assemblies, the great 
councils, in which all the Christian people were believed to be present. It 
was natural to apply the same idea to the representation of monasteries and 
cathedral chapters within a secular feudal order. And when the cities and 
towns reached a place in the sun in the course of the thirteenth century, and 
had to be reckoned with as centers of wealth and power, a further extension 
of corporate representation of these municipalities was clearly indicated. 
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adequately carry out the higher aspiration of a representative federal gov
ernment of all nations. This may well eventually come to fruition. But 
what a real understanding of the problem of representation can contribute 
to this discuwon is a better grasp of the basic rule that there can be no 
representation, federal or other, until there isa community to be representci 

Conclusion • It is difficult to draw conclusions beyond saying that 
representation and representative government are facing an uncertain 
future, since the communal t,<>ncis upon which their rationale rests are 
deeply disturbed, if not actually disrupted. It may even be considered 
doubtful whether governments which depend upon outlawing certain 
parties, the Fascists here, the Communists there, are truly representative; 
even though such outlawry is decreed by popular majorities. The argument 
that these parties are the agents of foreign powers undoubtedly carries 
some weight, but one must ask whether it would not be more in keeping 
with the spirit of constitutional government if specific acts of collusion 
with such foreign governments were outlawed rather than a party seeking 
representative support among the electorate. 

In any case, neither in Europe nor elsewhere has the idea of representa, 
tion been significantly advanced since the time when proportional represen
tation was set against majority reprcsentation-unl~ one wishes to con
sider the declining support for proportional representation an advance. 
Occupational representation, which continues to claim some adherents, 
still founders upon the difficulty of finding the proper "constituenc " 
It is generally agreed that the traditional method of basing representation 
upon territorial subdivisions is quite artificial since no genuine community 
corresponds to them any longer, especially in the great urban conglomcr1.: 
tions. Yet no one has succeeded in discovering a really workable plan for 
change that would take account of the transformation of communal bonds. 
While an old established democratic system might adapt itself through 
various devices, such as legalizing interest groups and the like, it is doubtful 
whether such devices do more than attenuate the decline in representati 
ness of the territorially based representatives. Yet the success or failure of 
efforts to re-establish and reform representative government will turn upon 
the finding of adequate techniques of representation through elections. 
Else the fragmentized mass feeling, lost and unrepresented in processes of 
would-be democratic government, will follow a "leader" of the inspired 
kind who sets forth a claim of representativeness on nonrational grounds of 
a transcendental community, whether of class or of nation. 13 
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such as the Proportional Representation Society in England, to which men 
of great ability and standing have devoted much time and effort. And yet, 
it is a curious fact that in the English-speaking countries (except Eire, a 
special case), proportional representation has not made any substantial 
headway in spite of the fact that these countries are the home of represent
ative government. Is this due to the greater resistance of established ways 
to any innovation? Or to some inherent defect in the plan which reveals 
itself to the good sense of peoples with a sound political tradition? Or to 
conditions such as greater homogeneity in the electorate which would make 
proportional representation less urgently needed? These and related ques
tions will be answered very differently by different observers, depending 
upon their general convictions concerning proportional representation. 
This fact suggests that broader political and moral issues are involved in this 
apparently technical problem of political machinery. 

Bagchot's view: the functional approach • When two men of the 
ability, insight, and experience of John Stuart Mill and Walter Bagehot 
disagree sharply, in spite of their belonging to the same party, the issue is 
likely to be a deep one. They were both liberals and they were both econ
omists, but while Bagehot was a liberal of the right, Mill was a liberal of the 
left. In spite of his socialist leanings, Mill was an ardent individualist. His 
ac!herence to proportional representation clearly reveals this. The real core 
of the disagreement between Mill and Bagehot can be found in the former's 
distinctive emphasis upon the rationalist aspects of the problem, as against 
the latter's insistence upon the functionalist aspects. Bagehot asked:• 
What will proportional representation do to the functioning of parliament 
as we know it? Bagehot's great achievement anyway was to spell out wha 
everyone "knew in practice," namely that the function of parliament was 
two-fold: (1) for the majority to support the cabinet in its conduct of the 
government, and (2) for the minority to criticize the actions of the govern
ment. The combination of action and criticism enables parliament to 
represent the people as a whole both toward itself and toward the outside 
world. Of the two functions, Bagehot naturally considered the first more 
important than the second, and therefore he argued that no matter how 
great the gain ~m other accounts, proportional representation must be re
jected if it seriously threatened the government's capacity for action. 

Bagehot considers the basic difference between election by majority and 
proportional representation the fact that proportional representation makes 
the constituency voluntary; in other words, each voter individually rs 
able to choose his own constituency in accordance with his personal prefer
ence. He votes as a voluntary member of a group which has no other 
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in the mastery of the art of large-scale organizatio?· The ~ns~er to_ the 
question lies in the very nature of government and its fu~ctlon m soc1e~y. 
One of its outstanding objectives is to regulate the relations between ~
dividuals and groups in a society, to keep them at peace and enforce theu 
mutual obligations, to maintain the general as against particular interests, 
and to restrain the abuse of power by individuals or groups. These tasks, 
which have always been recognized, are bound to multiply as a society 
increases in size and complexity. Take as an example modern traffic. 
There was no need for many traffic policemen at a time, only a bare hun
dred years ago, when the streets were primar~y occupied b! _a leisurely 
assortment of pedestrians and horsedrawn vehicles. But as_ c1t1es becai:ne 
more and more populous and mechanical means of locomotion greatly in

creased the speed of vehicles, traffic police became ever ~o~e numerous. 
The regulatory or police function of government nec~ily mcreased the 
number of government servants. Nor was it a matter only of the JX:>lice. 
As motor vehicles became more numerous, the government found 1tsdf 
obliged to develop a licensing system which required quite a few officials 
for its administration; hospital services had to be increased to handle the 
numerous accidents; courts had to be stepped up to render judgment in 
controversial cases. The same picture can be seen over and over again. 
There is little value in emotional outbursts over this development. If we 
have a "wonderland of bureaucracy," it is the natural accompaniment of 
our wonderland of industrial progress. 

Various attempts have been made to ~ug~ the i~crease i_n the nu~be~ of 
government offic~s and employees. Fme~, man mterestmg compilation 
presented approXlIIlate figures for comparmg England, France, a~d Ger
many. These figures reveal that there has been a marke~ly ~reater mcrease 
in officials than in population. In France the population mcreased about 
twenty per cent between 1841 and 1928, while the govern~en_t services 
numbered about ten times greater at the end than at the begmrung of the 
same period. In England the population grew to a~ut t~o-an~-a-~alE 
times its size in the same period, the service to about sixty times its size, 
while in Prussia the population grew about as rapidly as in E~gland, b~t 
there was only a twenty-fold increase in offi~ials. 2 Clearly, the?, m the rano 
of growth of population to growth of officiald~m, we are facmg a_ geomet
rical proportion which is roughly analogo~ m all these countnes. T~e 
comparison of France, England, and Prussia suggests that the c°":pkxity 
of our industrial society, its machines and other modern features, is more 
likely to be responsible for the growth in administrative services than ~he 
increase in the size of the population. But is it not rather a result of social
istic theories, many ask? While such theorizing has played its part, a real-
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is~ic view of society demands the counter-question: why did such theories 
anse? Are they not themselves expressions of the need of an industrial 
society? In Chapter XXIII, where we discuss at some length the relation 
between government and the economy, these problems are more fully 
explored. 

Prob!ems o~ recruitment and training• It has been said before, but 
must be said_ ~gam, that al_l effective administrative work depends upon 
success~ul trammg an? recnutment of personnel. European kings developed 
~ucatlo?al systems m large part for the purpose of providing themselves 
with teamed . personnel. In doing so, they followed the example of the 
c?urches, which had always been intensely interested in education for pre
cISCly that reason. Many of the great 'European universities owe their 
beginnings to this desire of church and government for trained personnel. 
In modern times the increasing specialization of the services has raised the 
issues o~ scientific trai~~g in a more pointed form. A thorough discUMion 
of recruitment and trammg problems falls outside the scope of the present 
volume •. There are, ~owever, certain general aspects, vitally affecting 
the secunng of responsible conduct, which we should consider here. In an 
ear~ier chapter (II) it was shown how the educational system and the rc
cruitme~t of government officials depend on each other in a general way. 
The nations~ howe~er, have d~velopcd marked differences in the training 
for the public service; t~ese diffe~~ces are bound up with the entire pat
tern of folkways and national tradmons. On the Continent a govemment
~upported syst~ of ~hools and universities forms part of the bureaucracy 
~~~f; dem°<:ratic Switzerland does not differ in this respect from author
itanan Prussia._ In -~ngland and the United States nonpublic schools and 
colleges and uruvemues are found alongside the public institutions of learn
ing which more nearly correspond to the concept of democracy. But 
even today the endowed schools play a vital role; their relative independ
ence from communal restraints often allows them to take the lead and 
thereby to enrich and to hasten educational progress. In times of stress 
the privat~ in~titutions of hig~er learning also seem to be better capable 
and more mclmed to offer res1Stance to inroads made by public agitation 
and leading to interference with academic freedom. 

A co~parison o_f Engl~d, ~ranee, and Germany reveals an interesting 
con~rast m educational ob1ect1ves for the higher grades of governmental 
service. These contrasts are gradually being blurred as the impact of com
~on economic an? indu~trial condition makes itself felt. But they are still 
un~rtant as persistent influences and deserve a brief sketch. In England 
social and cultural values have been given the central place. The idea that a 
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argued about this problem and while some, with Sir Erskine May, have 
dated party growth back to the Puritans under Elizabeth, others, like Lord 
Macaulay, have refused to admit anything worthy of the name prior to the 
Roundheads and the Cavaliers of the Long Parliament.3 The truth lies in 
between. Some of these differences in opinion are traceable to different 
conceptions as to what constitutes a party. Obviously, the more one stresses 
organizational features, the later one will have to put "party origin." 
When party is taken to mean something akin to faction, the partisans of 
the Red and the White Roses in the fourteenth and fifteenth centuries 
were members of a "party." But since these factions of nobles were baldly 
striving to seat their head on the throne, no question of principle entered 
in. On the other hand, the Puritans under Queen Elizabeth lacked all 
effective organization, and they hardly attempted to control Parliament 
(without parliamentary responsibility, such control was not particula.rl 
important). They had deep-seated convictions, to be sure; but many of 
these beliefs transcended the strictly political sphere. Under James I, how
ever, the Puritans took on something of the quality of a party which de
vdoped into the Roundheads of the Long Parliament. While the Puritans 
did not e plicitly claim it, they really sought the control of the govern
ment. Or, to put it another way, they sought to escape from the control 
which the king had hitherto exercised over the government. The Tudor 
kings had developed a system of patronage and corruption for the purpose 
of keeping Parliament in line. What matters to us is that the Puritan party 
developed as an opposition to the government as such, and more particu• 
larly to so-called royal prerogative. This remained so down to the Long 
Parliament period, when the Puritans themselves gained ascendancy. Then 
they in turn claimed an exclusive control, which eventually called forth the 
Cromwellian dictatorship. This Puritan party was not recognized as a 
legitimate undertaking; the government belabored them by calling them 
rebels, and they returned the compliment by denouncing the crown as 
tyrannical. It was only after these violent revolutionary experiments with 
one-party rule had proven abortive that the English people settled down to 
a mutual acceptance of each other's political viewpoint. Thus we find that 
a two-party system devdops out of a one-party predominance. Only after 
the resulting civil war had shown a people the danger of party violence 
did the two-party system with its dependence upon a certain amount of 
tolerance become acceptable to the group at large. 

The policy of the government as a factor in the devdopment of 
parties• Why should the two-party system have taken hold in England 
and nowhere else? What conditions favoring its development in England 
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But in most countries and at most times there are enough such people to 
constitute a si:z.able group in the community. Hence the programmatic 
viewpoint, the ideal objectives of conservatives are variable in the extreme. 
By reversing the positions taken by the leading _ad_voc~t~ of change, 
whether they be called Liberals, New Dealers, or Socialists, 1t is always pos
sible to derive the position and the interests back of the respective con
servative parties or groups. 

The first comprehensive challenge to things as they were, by an orderly 
constitutional party, comes in the form of the Liberal party in England. 
This challenge presents phases which constitute the evolut~on of Li~ral 
parties. In its first phase, the Liberal party ~orms an aggr~ssive opposmon 
to the traditional monarchical government; m ngland this occurred from 
1680 down into the nineteenth century, and on the Continent since the 
French Revolution, or more explicitly, since the apoleonic Wars. In its 
second phase, the Liberal party attempts to cope with th~ social pr~ble~ 
raisccl by industriali:z.ation, but inasmuch as the more radical Socialist ele
ments are becoming the effective opposition, the Li~ral party begins to 
adopt a defensive attitude, and in so far as it does, ~t be~omes conse~vative. 
In its third phase, the Liberal party gets embroiled m the conflicts en
gendered by the rising nationalism everywhere without bei_ng able to o~er a 
clear-cut answer in terms of its own tenets, and therefore it breaks up mto 
nationalist and internationalist factions. The acute crisis of the second 
phase is reached when socialism triumphs_ ~r at least ~upersccles libe~alism 
as the main opposition, while the acute cnsis of the third phase culnunatcs 
in the Fascist dictatorship exterminating the Liberal along with all other 
parties. 

Liberal parties: their relation to conservati m • There was one ~~ty 
in the English Parliament between 1600 and 1641, the party of opposmon 
to the royal prerogative. A similar party developed toward the end of 
Charles II's reign, when haftesbury organized the "Green Ribbon Club,_" 
the nucleus of the Whig party organi:z.ation. This "Country" party, as 1t 
was called in contrast to the "Court" party, was animated by hostility to 
the crown's subservience to France and its tendency to favor the Catholics, 

oreign policy and religion, both rooted i_n ~trong national s~~timents, 
provided its main arguments; the econonuc mterests _of the rism~ mer
cantile classes also were a powerful cement. That the rights of Parliament 
should have become another central tenet is only natural under the cir
cumstances; the king being supposcclly beyond reach, any effective opposi
tion had to seek a strengthening of Parliament. If we remember that op
position to Catholicism was already to some extent opposition to orthodoxy 
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that the banner of toleration had been raisccl, and that deism and atheism 
had made their appearance, we are justified in saying that all tenets of 
orthodox liberalism except the doctrine of free competition were already 
implied in Whig doctrine, and the transition to the nineteenth century 
Liberal party was by no means such a break with the past as has occasionally 
been assumed in our time. The tenets of the Tory party were implied in the 
viewpoint of the Whigs; the Tories constituted essentially a reaffirmation 
of the traditional mode of life and thought, Thus, as against toleration, 
parliamentary rights, and mercantile interests, the Tories stood up for the 
Church of England, the royal prerogative, and landed interests. The Tory 
party was the party of squires and parsons. Essentially concerned with 
maintaining the existing order, English Toryism in the eighteenth century 
yet became a party of "Reform." The Whigs having put over the Hano
verian succession, and thereafter ruling England for decades under Walpole 
and Pelham, drifted so markedly into the position of the government, that 
the Tories lifted the banner of "reform." They did so, as we have seen, in 
the rather ineffectual manner of demanding that the "corruption" of the 
Whigs be remedied. Thus, even though the Tories insisted upon the rights 
of Parliament, they never adopted a position frankly demanding the change 
of existing institutions. As a result, the growing forces of public sentiment 
in favor of parliamentary reform tended to associate themselves with the 
Whig party, and by carrying their viewpoint to triumph in the great enact
ments of 1832, more fully treated in the next paragraph, they transformed 
the Whig into the Liberal party. All the way through, the mercantile in
terests had continued their association with the Whigs. For the great cen
ters of industry and commerce were discriminated against by the then 
existing electoral districts (see above, ch. xy). A redistribution of par
liamentary seats, so it seemed, would greatly increase the representation of 
these mercantile interests. The Tories could hardly be expected to foster 
such a scheme. But as a matter of fact, another problem was steadily com
ing to the fore, and by the time the Parliamentary Reform Act had become 
law, the Liberal party was beginning to face a dilemma touching the very 
foundations upon which its ideology was built. That was the social prob
lem. Before entering upon this second phase of the evolution of Liberal 
parties, it may be mentioned in passing that nowhere except in Sweden 
had a party in the eighteenth century made its appearance which as closely 
resembled the later Liberals as the English Whigs. In France, Prussia, and 
the Hapsburg Dominions absolutist monarchy reigned supreme, and what
ever enlightenment found expression in governmental policy did so through 
the benevolent despots ruling these lands. Frederick the Great, Joseph II, 
and Louis XVI were all profoundly influenced by certain basic tenecs of 
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and action, and unrestrained license of the press may, however, bring about 
conditions under which the less general interests become so hardened and 
so violently pitched against each other that no working compromise can 
result. Then the complex mechanism will stall and eventually break down. 
Such breakdown is not, however, the result of special interests dividing the 
community, or of the advocacy of such views by elected representatives ( 
the Fascists and Communists allege); it is rather the result of the particulai 
maladjustments which prevented compromise between these interests. 

American lobbies • Whatever the reasons, it is a fact that the pres• 
sure of special-interest groups manifested itself in an organized form quite 
early in the United States. The large size of the country, the legislativcr 
initiative assumed by Congress, the comprehensive vagueness of party 
programs, all contributed to a development which brought interested 
citizens together in support of or in opposition to legislation which was of 
special interest to them. The farmers' organizations, seeking governmen~ 
control or at least supervision of the railroads, are one striking illustration. 
The number of such organizations and the interests they represent have 
more recently become so impressive that they are nationally recogni~ 
Brood surveys of the whole range of activities, as well as seardung and de
tailed studies of particular activities, have appeared in the course of the last 
decade, analyzing the rise of this "assistant government," as it has aptly been 
called. Since the administrative departments have been taking a greater 
part in legislation, and since they have been vested with ever more dis
cretion in administering them, they also have become the target of the pres
sure of these interest groups. The following are of outstanding importance: 
the Chamber of Commerce of the United States, the National ,\ssociation 
of Manufacturers, the American Farm Bureau Federation, the National 
Grange, the National Education Association, the American Federation of 
Labor, the railway brotherhoods, the Congress of Industrial Organization, 
the American Legion, the American Railway ~iation, the Committee of 
Utility Executives, the Federal Council of Churches, the American 
Medical Association, and a dozen strong trade associations, such as those of 
the woolgrowers, and coal, oil, lumber, meat packing, and sugar interests. 
It is a far cry from the activities of these large, publicly conducted organiza
tions to the scheming and usually corrupt methods of the early lobbyist, 
looking for land grants and similar concessions. Every one of the modern 
organizations more or less persuasively identifies itself with the public or 
the national interest. "The American F~eration of Labor talks of working 
for 'labor and the people.' 'Its accomplishments have benefited all the 
people, for the trade union movement is as deep and wide as human life.' 
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authority. For the Supreme Court to substitute its judgment for that of 
Congress on the growid of the Roman-law dictum that delegated power 
cannot be redelegated* was to drag a dubious formalistic red herring across 
the path of a democratically arrived-at policy. It was a usurpation of emer
gency powers by the Court. 

But the distinction between legislative and executive or administrative 
powers in an emergency is as such questionable. For these emergency 
powers are being exercised to accomplish a definite result; they involve 
decisions large and small which together constitute the policy to be pursued 
in the accomplishment of this end: to overcome the emergency and to 
maintain constitutional government intact. There must be a broad grant of 
powers, subject to equally strong limitations as to who shall exercise such 
powers, when, for how long, and to what end. 

Modern constitutional limitations inadequate: ( 1) the appointment 
of a dictator • If we now ask ourselves to what extent the four criteria of a 
constitutional dictatorship outlined above are realized in the various pro
visions for martial rule, for the state of siege, and for constitutional emer
gency powers, we have a test by which to evaluate these arrangements+ 
This test may afford us some clue as to the relative value of these several 
arrangements. At the same time, such testing will reveal a considerable 
amount of similarity between the three forms of constitutional dictator
ship. As to the first criterion, it must be admitted that only constitutional 
emergency powers regularly fulfill the condition laid down by it, to wit, 
that the appointment of the dictator take place according to precise con
stitutional forms. In England, where the application of martial rule occurs 
at the discretion of a cabinet supported by a legally and constitutionally 
unlimited majority in the House of Commons, the appointment of the 
dictator may be said to be thus defined, but it is a pretty vague definition 
at that. In France, where the state of siege was defined by the laws of 
August 9, 1848, and of April 3, 1878, it was provided that it shall be de
clared by legislative enactment, and when the legislature is not in session, 
by executive decree, later to be confirmed by the legislature. Presumably 
these arrangements continue in force. Here again an aggressive majority in 
the legislature, by changing the existing laws, could alter the provisions for 
the appointment of a dictator ad hoc. Although it is traditional under 
parliamentary government that the cabinet assume dictatorial functions, 
as happened in the case of Poincare's dictatorship of 1926 for the stabiliza-

1 

~owherc in the Constitution is there any mention of potestas ddegata non tkkgflri polest, 

I nor even any statement to the effect that the legislative power is a "ddegatcd" power. The 
power is said to be g,anJed to Congress, presumably by the Constitution. 
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racily concentrated powers cannot be separated and distributed again unless 
residuary power is left somewhere for that purpose. Recurrent measures 
crystallize into rules, and under crisis conditions a continuous state of emer
gency arises. It is curious that the later nineteenth century should have 
failed to revise its notions on this score in spite of the spectacle of the ac
tions of Napoleon III and of Bismarck right before their eyes. The general 
optimism prevented a searching consideration of deeper springs of action in 
such situations. Rigid constitutional limitations such as the one suggested 
by the present analysis will not save a constitutional regime which prevents 
the rcafuation of what is considered right by the community. But they 
will add a most powerful brake which in the day of crisis may be decisive in 
bringing the skidding constitutional order back into its groove, while the 
necessary adjustments are made in the distribution of power according to the 
believed-in standard of justjce. 

The pattern of transition from constitutional to unconstitutional 
dictatorship • The details of the transition from a constitutional govern
ment to an unconstitutional one are not yet known. But the broad outlines 
of the process are distinctly discernible.11 The following sketch may give 
an idea of the kind of situation that is typical. The constitutional govern
ment is weak. It lacks the support of tradition. The division of power 
under the constitution is faulty, resulting in too much friction or in too 
much power for small groups in the community. The constitution provides 
channels for the manifestation of mass emotions, however. Typical tools o£ 
radical democracy, such as general elections or referendum machinery 
(plebiscitary apparatus), are available under it. The dissatisfied groups 
throw their strength in this direction. They thrust forward one or more 
leaders who are able under the constitution to secure positions of power, 
and thus legitimate authority. They buttress intransigeant demands for 
broader channels of mass emotionalism by appeals to the tenets of radical 
democracy. In the meantime their mass supporters carry on guerilla war
fare against all opponents, thus creating a civil-war situation. The attend
ant disorder and the eventual anarchy stir the indifferent elements in the 
community into action. The tension rises. More disorder, clashes between 
groups of citizens, murders, burnings, follow. Dictatorial methods for the 
maintenance of the constitutional order, indeed any order, appear inevitable. 
The resulting constitutional dictatorship lacks drive, because of the weak
ness of constitutional morale. It consequently tends to succumb to anti
constitutional elements, working either from within or from without. At 
the decisive point, these elements will seize the initiative, with the mass of 
the citizens unable to counteract such an initiative or to seize it in their turn. 
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This, roughly speaking, has been the pattern of "transition," regardless of 
whether the particular totalitarians were coming from the right or from the 
left. Italy, Spain, Germany, France, or Czechoslovakia, Hungary, Eastern 
Germany, it is a similar story again and again. 

If one asks what measures might be suitable means for preventing this 
development, the answer seems at first to be: more radical measures for 
dealing with the emergency. But such measures usually will violate the con
stitutional tradition, and hence must be justified. This problem of "justifica
tion" is politically of crucial importance, because as the latent civil war de
velops, the decisive question is which side the army will take. In Russia 
the army was revolutionized through the war; the decision of the Kerenski 
government to continue the war was its fatal error. In Italy the army re
mained neutral, which was enough to give Mussolini the upper hand. In 
Germany the army refused to march against Hitler, as it looked upon the 
nationalism of the masses as the most effective support for the rearmament 
and remilitarization it desired. In Poland the army always supported 
Pilsudski, their own general. Likewise in Yugoslavia, the army supported 
their supreme commander, the king. It appears, in other words, that the 
concentration of powers cannot be forestalled if the armed forces remain 
indifferent. They must be positively attached to the constitutional order. 
It is here that the problem of constitutional morale meets its crucial test; 
the failure to perceive this problem spells eventual disaster. The Com
munists have learned this lesson and have seen to it that their partisans 
either infiltrated the army (Czechoslovakia) or developed a revolutionary 
army of their own (China). either Locke nor Rousseau saw this problem 
clearly, and much constitutional doctrine was equivocal about this matter. 
But the Swiss people have always been keenly aware of it, and their views 
have had a measure of resonance in the United States. Curiously enough, 
the keenest exposition of the problem in theory is offered by none other 
than Machiavelli. In his Discourses on Liuy, as well as in his other works, 
he always returns to the militia as the central theme. In doing so, he ra
tionalizes the historical conceptions of Livy. By this token, thedemocrati1.a
tion policy of the Western allies has been crucially handicapped because it 
was prevented by its demilitari1.ation objective from permitting the Ger
man democrats to organize a "militia" with which to maintain themselves. 
Continued occupation is, under these conditions, the only possible thing 
to do; but it means that constitutional government exists by grace of the 
allies. The full measure of the gap implied here may be seen when one re
calls that the American revolutionaries proudly claimed the "right to bear 
arms" as one of the basic rights of all free men, while the German Basic 
Law contains the provision among its declaration of rights that "no one 
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the welfare of the governed." In other words, within the scope and limits 
of military necessity, military government was and is inspired by humanitar
ian considerations for the subject population. This intrinsic tendency of 
military government when carried out on behalf of a constitutional democ
racy is enhanced if it is the objective of the occupation to seek the estab
lishment of a constitutional democracy in the occupied area. For in the 
latter case, military government becomes a "constitutional dictatorship" 
in the more specific sense in which such a dictatorship is directed toward 
the maintenance of constitutional government. In other words, a "democ
ratizing" military government is in a particularly close sense committed to 
the constitutional traditions of the people for whom it acts and speaks. The 
failure to grasp this fundamental fact has caused some of the most em
barrassing situations arising out of the Second World War.12 

Experience prior to the Second World War • Experience with mili
tary government in modern times has been quite varied. Ranging from the 
merciless burning and pillage of the religious wars, as exemplified by the 
deeds of a Wallenstein, a Richelieu, or a Cromwell, to the highly civilized 
occupation of the Rhineland by American armies, military government 
has tended to reflect the spirit of the times and of the government re
sponsible for its execution. Francis Lieber in 1863 formulated the latter 
conception when he wrote: "As civilization has advanced, during the la,;t 
centuries, so has likewise steadily advanced, especially in war on land, the 
distinction between the private individual belonging to a hostile country 
and the hostile country itself, with its men in arms. The principle has been 
more and more acknowledged that the unarmed citizen is to be spared in 
person, property and honor as much as the exigencies of war will permit." 
This philosophy was codified in the Hague Convention of 1907 which pro
vided in its article 32 that " ... the occupant ... shall take all measures in 
his power to restore, and ensure, as far as posgble, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the 
country." In view of what happened during and after the Second World 
War, this article sounds like an echo from another world. Perhaps even 
more idyllic is the sound of article 46: "Family honour and rights, the lives 
of persons, and private property, as well as religious convictions and prac
tices, must be respected. Private property cannot be confiscated."13 These 
ideas dominated the Basic Field Manual on Military Government of the 
United States War Department, published in June 1940. It is fair to say 
that they dominated American military government practice in most cases. 
They were part of that "civilized warfare" which had originated with 
Hugo Grotius' lAw of War and Peace (1625), inspired as it had been by the 
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co05idcration of any idea, or the forbearing to consider it; or to prefer the motion of any part 
of the body to its rest, and vice versa, in any particular instance; is that which we call the will.'' 
This statement is preceded by the important sentence: "This at least I think evident. that we 
find in ourselves a~ or to forbear, continue or end several actions of our minds, 
and motions of our bodies, barely by a thought or preference of ~c mind ordering, or, as it 
were, commanding the doing or not doing such a particular action" (ibid. 15). And again: "All 
the actions that we have any idea of, reducing themselves, as has been said, to these two, viz. 
thinking and motion; so far as man bas power to think or not to think, to move or not to move, • 
according to the pn:fcrcncc or direction of his own mind, so far is a man frcc" (ibid. §8). And 
further: "Liberty is not an idea belonging to volition,or preferring; but to the person haying 
~ pomc• o£ d~. oaorbcaring to do, according as the mind shall choose or direct." And 

/ 

later, after his well-known argument on the so-called freedom of the will: "For po_,,, are ~la
tions, not agents: and that (agent) which has the power, or not the power to operate, is that 
alone which is or is not £rec, and not the power itself. For freedom, or not freedom, can belong 
to nothing, but what bas or has not the power to act" (ibid. I 17). Note that this view, rather 
dogmatically expressed, is found in Bentley, op. cit. The contrast between consent and con
straint is implied in Tennies' fundamental distinction between Gemeinselu,ft and GesellK/uJft. 

22. The importance of the time factor for political analysis bas not as yet been adequately 
dcvdopcd,--<:ertainly nowhere nearly so adequately as in economics. Yet it is undoubtedly 
true that certain generalizations arc vitally affected by the segment of time to which they arc 
supposed to apply. Sec, for some sample suggestions, Stuart Rice, ()uaruiullive Methods in 
Politi&s (1928), and P. Sargant Florence, The Statistiau Method in Economics and Political 
Sama (1929). 

23. Sec Eli F. Hcckscbcr, Mercanlilism (1935; 2 vols.). For a somewhat studied, but stimu
lating criticism, sec the article by Viner, cited in note 6, above. 

24. Camcralism received careful treatment at the hands of Albion Small, The Cameralist 
(1909). Sec also the author's "The Continental Tradition of Trainmg Administrators in I.aw 
and Jurisprudence" in The Journal of Modern Hinory, Vol. XI, No. 2 Ounc, 1939). 

25. Insofar as constitutionalism is related to liberalism, Guido de Ruggiero's The History of 
European Liberalism (1927) is excellent. Catholic political philosophy, of course, has always 
stressed the idea of governmental restraints in connection with the Church's efforts to prevent 
secular absolutism. From St. Thomas to contemporary writcn such as Jacques Maritain the idea 
has found ever new expressions. Sec John A. Ryan and F. J. Boland, Catholic Principles of 
PolilKs (1940), and Heinrich A. Rommcn's magistral The State in Calliolic Thoughl (1945). The 
sucss. however, is upon natural law, and the role of institutional sanctions is minimized. The 
word "constitution" characteristically docs not even figure in the index. 

26. For the Marxist crisis sec Eduard Heimann, Communism, Fascism, or Democracy? (1938). 
27. Sec the author's "European Union in Theory and Practice" in Memoru,/ Vo/11me for 

CAarks Payne (ed. by Stuart Brown (19491); for the earlier movement, initiated by A. Briand, 
sec William E. Rappard, Uniting &rope (1930). 

28. Sec Charles A. Beard's two articles on the origin of representative institutions in the 
APSR, (Vol. XXVI), 1932, pp, 28 ff., as well as William Stubbs, Eng/isl, Constitutional History, 
and F. W. Maitland, Constitutional History of England; in addition, G. P. Gooch, Engli.s/i Dem
omuic Ideas in the Sevent«ruli Century (2d ed. with notes by Harold Laski; 1927), is important. 

29. The view here adopted of emphasizing the constitutional is.sues in the American War of 
Independence is that found in C. H. Mcilwain, The American Rnolution (1924). Sec below, 
Ch. XII, note 3. There is no good comparative constitutional history uacing the spread of 
English constitutional ideas on the continent. Some interesting special points arc developed in 
The Constitution Reconsidered (1938): Robert Binkley, "The Holy Roman Empire vcnus the 
United States: Patterns for Constitution-Making in Central Europe"; Hajo Holborn, "The 
ln.ftucnce of the American Constitution on the Weimar Constitution"; W. Menzies Whitelaw, 
"American Influence on British Federal Systems"; Gcolfrcy Bruun, "The Constitutional Cult 
in the Early Nineteenth Century." 
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30. An able analvsis of these writers is given by Benjamin Lippincott, ViclOrian Crilics of 
Democracy (1938). Macaulay's famous letter to a congressman, as printed in Harper's Maga::ine, 
Vol. LIV, pp. 460 ff. (Feb., 1877), should be consulted, -~c vast litcratur~ o~ d~~racy, of 
course, cannot be summarized here. Much is propagandistic rather than scientific m its tenor, 
but Vernon L. Parrington's volumes, Main Curro,ts in American Thoughl (1927-1930}, _and 
R. H. Gabrid, The Colll'se of American Democratic Thoughl (1940), offer a wealth of ~ght 
into the process of democratization in America. A comparable treatment for England 1s not 
available, but the two volumes by E. L. Woodward, The Age of Reform, 1815-1870 (1938), and 
R. C. K. Ensor, En.gland, 1870--1914 (1936), provide an excellent general pano~ •. 

31. Arthur Rosenberg, Democracy and Socialism (1939). Sec also Harold Laski, Parliamentary 
Govrrnment in England (1938), and H. R. G. Greaves, The British Constilution (1938). • . 

32. Sec especially Leslie Li_~n, Tlw _Politics of &f"'!/ily; New u~Ja_J~ Adver,111tts m 
Democracy (19-48), skillfully wc1ghmg the impact of soc~sm up~,n the c_m~n s freedom •. 

.B. w. E. Rappard, L"lridi1·id11 et fBat (1938), the mam thes1s of whi~h ~ tha~ expanding 
governmental activities, by threatening individualism, also threaten consutuu~nahsm. In the 
United States the view was presented in ,omcwhat popular form by James Beck m 0111' _Wonder
land of BIIINUCJ"QCJ (1932). The point has since been made so frequently by columwsts as to 
have become almost a commonplace. Sec Mark Sullivan and David Lawrcn~c. The _a~cnt, 
in turn, has been picked up by American fascists such as ~wrcnc~ J?cnn~s, who m hl:5 The 
Coming Amnicon Fascism (1936) makes much of this ~o~!cnuon,- I~ JS likewise a weapon m th~ 
armory of Marxist critics such as Max Lerner, whom Consutuuon and Court as Symbols._ 
)'ak Law Journal, Vol. XLVI, No. 8 ijunc, 1937), ~ taken a view analogous_ to that of Laski. 

34. Sec Harold Laslu, Parliammtory Govm,mn,1 m England (1938), especially Ch. I. The 
argument that the Labour Party has not real~ socialism (an argument cx~ed by_ ~ul 
Swcczcv in his Socialism (1949), pp. 40 ff.), even 1£ uuc, docs not mean that Laski s prcdicnon 
may yc·t come true, since the gradual adaptation noted in the text is thc_cru~l poinL Sec also 
Francis Williams, Socialist Brilain (1948), for a broad statement of the Sltuauon. 

35 . .Rosenberg, op. cit. p. 216. 

II • Th~(''°" of Modern Government: B""aucrat:y 

REMARKS 

The literature on "bureaucracy" is very Clltcnsivc, if that term be taken to C101J1prchcnd 
"administration and administrative personnel." Current developments and theory have ~ 
given an admirable platform in Public Administration Review since 19-40. It rdlects the rapid 
growth of the science of public administration, as suggest~ in works like Joh~ M. G~us• Reft«
tions on Public Administra1ion (1947). I wish to draw attention also to two articles which sharply 
focus some of the issues: Robert A. Dahl, "The Science of Public Administration: Three 
Problems," and Herbert A. Simon," A Comment on the Science of Public Administration," 
PAR, Vol. VII, pp. 1 ff. and 200 ff. (1947). J. M. Jurao's Bimaumuy_: A Clia/ln,gt to &tier 
Managmrnu (1944), while focused on American problems, deserves mcn~1on, as d~ t~e excellent 
case study by Taylor Cole, Canadian 8111N~ (1949): _Ou~tand!ng contnbu_uons to the 
historical origins arc: Thomas F. Tout, Cliapters mW Adm,mstr~ H,swry of Mediewl Enclan# 
(6 vols. 1920-1933); Jean Brissaud, History o] Fimdi Public Law {tr. J. W. Garner, 1915); 
Gustav 'Schmoller, "Der Deutsche Bcamtenstaat vom 16.-18. Jahrhu~crt," in Joltrbud, .(iir 
Geset-::gebung, Verwaltung und VolJr..swirtschaft, Vol. XVIII (IRCH), and "Uber Bchordeno~mta• 
tion Amtswcscn und Bcamtcntum,'' introduction to Acta Borussica, Vol. I (IR94), particularly 
ciu: 11 and \'11; Otto Hintze, "Die Entsu:hung dcr modcrncn Staatsministericn,'' in Histo· 
risdie uitschrift, Vol. C (1907), pp. 53-11 I. Also C. J. Friedrich and Taylor Cole, Rrsponsible 
Bum1UmK1· (1932), particularly Chs. I and II (Vol. I of Studies in Systnnlltic Political Scima, 
etc.); Ma~ Weber, Wirtsclu,ft und GesellK/uJft (Gnmdriss tier Somzl6lt,ono,niJr., Vol. 111) (1925), 
Ch. III, §§3, 4, 5, of the fint part, and Ch. VI of the third part; Alfred Weber,_ Der iJeamle (1.11 
I.km zur .~- und K11/tursoziologie) (1927). These three attempts at systematic treatment arc 
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9. Schattschncidcr's argument is found in The Struggk for Party Go~nmenl, the Univcnity 
of Maryland (1948), which is based upon his earlier book noted above. 

10. For this paragraph sec the famous historical discumon by M. Ostrogonlci, op. cit. 
Vol. I, pp. 117 ff. 

11. A. Lawrence Lowell, Public Opinion in War and Peaa {1923), Ch. VII. The volume by 
Friedrich Rohmcr is entitled Lehn von den Po/iJischen Parteien {1844). 

12. Andre Siegfried's study is contained in the wdl-known monograph, Tableau Poliliqw 
de II, Fran« de fOwst {1913). A. Holcombe, in the works previously cited, developed the inter
relation between social class and party development. The entire school of economic and social 
historians have made numerous contributions. Sec particularly A. M. Schlesinger, PoliJical 
and Social History of tl,e Unimi Stales {1925). Sec, for the German side, the comprehensive 
Die Deutsdlen Parteien; Wesm und Wandel nae/, dnn Kriege {1932) by Sigmund Neumann. 
For France as a whole, compare likewise Andre Siegfried's Tableau des Partis en Fran« (1930), 
translated as Fran«: A StuJy in Nationa/iJy {1930), a volume rich in glittering gtncralitics as 
wdl as in sound insight. Stuart Rice's findings arc set forth in Farmers and Wor.,-, in Amniatl, 
Politics (1924). 

XXI • Political Parties: A Panorama of Their Comparative 
Development in Europe 

REFERENCES 

I.E. L Woodward, Age of Reform (1938), and R. C. K. Ensor, England, 1870-1914 (1936). 
For England, see again Trevelyan, op. cit., and M. H. Woods, A History of the Tory Party in 
the Se,,,mt«ntl, tmd EigllJ«nll, Centuries (1924) (more particularly the chapter on the party in 
the nineteenth and twentieth centuries), as wdl as F. J.C. Hcarnshaw, Consen,fUism in England 
(1933). Sec also Karl Mannheim, "Das Konscrvativc Dcnkcn," Arcl,iv ftir Sozilllwissnud,afi 
und Sozilllpolitik, Vol. 57, pp. 90 ff. For the growth of liberalism, see Harold La.ski, The Rm 
of Liberalism (1931); Hamilton Fyfe, TM Brilisl, Liberal Party {1928): J. M. Robertson, TM 
Meonitrr of Liberalism (2d ed., 1925). 

2. For this, sec the life work ofL. T. Hobhousc, especially his Liberalism {1911); he rcaliud 
more clearly than anyone else the wue which socialism posited. In America, a similar importance 
attaches to the recent writings of Charles Merriam, especially bis TM Role of Po/iJics in Socfal a.a. (1936). Sec Lorenz von Stein, <kscluchk der sozi4/m &wegung in Frank!nd, von (ltJ'} 
bis au/ unsne Tage, 3 vols. {new ed., 1921). The original of this remarkable book appeared in 
1850. There has for a long time been a controversy as to whether Karl Marx took bis class 
doctrine from Lorenz von Stein. Though, on the best evidence, this appcars:improbablc, the 
resemblance is certainly a striking one. Sec also Charles Trevelyan, From Liberalism to lAbor 
{1921), a revealing personal account. Sec also Arthur Ro,enberg's historical analysis, DmwmKy 
and Socialism (1939), passim, and Guido de Ruggiero, TM History of European Liberalism (1927), 
particularly Parts I, III-IV. 

3. For Mirabeau and Seyo, sec G. G. van Dcuscn, Siiyu: His Life tmd His Na1ionalism 
{1932), pp. 74 ff.; and Sicyo, Qu'est-a-qw k Tins &41? (1788). Nowhere has the doctrine 
of integral nationalism of the bourgcou been stated with greater force. For Napolcoa, sec the 
study by Hans E. Friedrich, Napoleon 1, Idle u,,d Staal {1935). For the foreign policy of Louis 
XVIII, sec Frederick 8. Artz, &action and R.evolulion, 1814-1832 {1934), pp. 126 ff., and the 
literature cited there. The present impact of the French past has been depicted with much 
skill by C. J. H. Hayes, Frona-A Na1ion of Patriots {1930), particularly Chs. 1-V. For 
England, sec Trevelyan, op. cit. Sec also Josef Redlich, The Procedure of tire House of Com
mons {1908), Vol. I, pp. 127-129, and J. L. Garvin, TM Lift of}osq,I, Cluunberlain {1932-34), 
Vol. II, Chs. XXX-XXXIII, XXXIX-XLI, XLIV-XLV. Sec further, R. B. Haldane, Auto• 
biography (1929), Ch. VI, and Sir Edward Grey, TWffllY-Jwe Years {1925), Vol. I, pp. 60 ff. 
Another source of vital importance is G. E. Budde and W. F. Monypcnny, TM Lift of 
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XXVI • Constitutional Dictatorship and Military Government 

REMARKS 

The literature on the subject of this chapter is quite limited, but we have a significant 
general analysis, Frederick M. Watkins, "The Problem of Constitutional Dictatorship" in Public 
Policy, Vol. I {1940). Sec also the same author's case study, The FailUR of ConstiJuJional E,no. 
gmcy l'ouffs umkr the German Republic (1939). To these has recently been added C. L Rossiter, 
ConstiJutional Diaalorship {1948). A considerable amount of controversial writing on this sub
ject appeared in the 'thirties and 'forties of the last century in France; and Karl Marx, who has 
done more than anyone else to spread the idea of dictatorship in recent times, undoubtedly 
was influenced by this literature. A number of treatments of contemporary unconstitutional 
dictatorships contain more or less extensive comments on constitutional dictatorship. Particu• 
larly, Alfred Cobban's Dia111orship: Its History and Theory {1939) is a valuable general treatment, 
beside which Carl Schmitt's Die Dil(J11111r von den Anfiingen des modernm Souveranitatsgedanlf!ns 
bis ::um prolnarischen Klassenl(.ampf (2d ed., 1928) appears like a partisan tract. Sec also Hans 
Kohn, Rn'Ollllions and Diaalorships (1939). Other works one may mention in this conncctioo 
arc 0. Forst de Battaglia, Prozess de, Di'<fatur {1930), translated by H. Paterson as Dictators/rip 
on Trial {1931); F. Cambo, Les Dictatures (1930); and E. Ortega y Gasset, La Verdu som la 
Dictadura {1925), digested in H. R. Spencer's article "Dictatorship" in ESS. Besides these 
general treatments, the considerable literature on the several dictatorships should be consulted. 
On the process of constitutional deterioration through the extensive use of dictatorial powers, 
Arnold Brecht, PITlude to Si/ma (1944), is particularly illuminating. 

Military government has recently been the subject of an increasing number of studies, legal, 
political, and other. There have not been, however, any comprehensive attempts to integrate 
the ideas on military government with general principles of government, and the sketch which 
follows below represents, so far as the author is aware, a first essay in this direction. Besides the 
special-country studies, cited below, the following general treatments might be mentioned 
here. Raymond Robin, Des O«up111ions mililaim en del,ors des o«Upatwns de gunre (1913), 
gives a historical survey. Hajo Holborn, Amnu:an Military Govemment-lts Organi~on a,uJ 
Policies {1947), gives the official view and some key documents concerning development during 
the Second World War. Carl J. Friedrich and ssociatcs, American Experienas in Mi/iJary 
Government in World War II {1948), gives accounts of actual operations in the several theaters, 
as well as some general analysis. The January 1950 issue of The Annals follows the same pattern. 
An unpublished dissci:tation by Robert N. Ginsburgh, &twtm War and Peaa {1948), available 
at Widener Library, gives a broad historical account, as do the two articles by R. H. Gabriel in 
APSR, Vol. XXXVII {1943), pp. 417 ff., and Amnicon Histori"11 Rrview, Vol. XLIX {1944), 
pp. 630 ff. 

There is a vast amount of governmental documentation, not only American, but British, 
French, and other. Tb0&e documents usually relate to a particular country or zone, like the 
Monthly Reports of the Mi/iJary Governor, though The Axis in Defeat, Dept. State publication 
(1946) and a few others arc of more general scope. The Department of the Army is planning 
a comprehensive history of military government operations in many volumes. Basic for the 
U.S. arc the two field manuals: Field Manual 27-5, "Military Government" {1940), and 
''Joint Army-Navy Manual of Military Government and Civil Affairs" (1943). 

For current information and material sec Mi/iJary Governmmt Journal, published since 
1948 by the Military Government Association; it contains many valuable articles, for example, 
Robert H. Slover, "The Goals of Military Government," Vol. II {1949). 

REFERE!IICES 

l. The most significant general discussion of constitutional dictatorship is given by J. J. 
Rousseau, Con1r111 Srxial, Book IV, Ch. VI. 

2. On the royal prerogative in Britain, sec Wormuth, cited above, Ch. VI, note 6. The 
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