
THE 
CONSTI­
TUTION 
AND Vv'HAT 

IT MEANS 
TODAY 

* CORWIN 

Arendt 
KF 
4550 
.CG4 
1958 



THE 
CONSTITUTION 

and what it means 

today 

By Edward S. Corwin 

PRINCETON UNIVERSITY PRESS, 1958 

PRINCETON, NEW JERSEY 

/J 

le.. 



PREFA.CE 

viable Constitutional Law appears is frequently a con­
siderably foreshortened one. 

The first of the crises referred to was the necessity which 
palpably confronted the official guardians of the Constitu­
tions, following the Presidential Election of 1936, of pro­
viding the New Deal safe habitation within the Constitu­
tional fold, a necessity which they met by returning to 
Chief Justice Marshall's sweeping conception of national 
supremacy, thereby discarding the century-old theory that 
the reserved powea of tlie States, or at least some of them, 
Iormed an independent limitation on national power. 
T1us retreat to Yarshallian concept! comprises, in fact, 
the essence of the so-called Constitutional Revolution of 
1937, the record of which is to be found in volume 301 
of the United States Reports. How powerful and pervasive 
an organon of constitutional interpretation the doctrine of 
National Supremacy has since become was strikingly il­
lustrated as recently as March 8, 1954 by the holding of 
the Court in Adams v. Maryland, that_Cong_res.111 bas power 
to bar the .IDJHluction in State courts of incriminating 
evidence revealed in the course of a Congressional inquiry. 

The second great crisis embraced our participation in 
two World Wars, which for present purposes may be 
lumped together, World War II being indeed only World 
War I writ large, when its principal outcome for our Con­
stitutional law is assessed. I mean a constantly augmented 
flow of discretionary power into the hands of the President. 
In the Steel Seizure case, to be sure, the Court in 1952 
professed to believe that it had found in the principle of 
the Separation of Powers a judicially enforceable concept 
in restraint of Presidential emergency power, but as I point 
out later in this volume, this was an empty gesture. If 
nature abhors a vacuum, so does an era of crisis, and a 
vacuum is all that Judicial Review has to offer in such a 
situation. 

Then as to the operation upon our present-day Con­
stitutional Law of ideological forces, the outstanding illus­
tration is afforded by the tentative adoption in 1925, in 
the Gitlow case, of the theory that the "freedoms" which 
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are protected by Amendment I against Congress are availa­
ble also against the States under the "due process of law" 
clause of Amendment XIV. Two years later this theory 
became the rule of the Court, and on the basis of it the 
Court today exercises a censorship of quite indefinite scope 
over local governmental action touching any and all social 
activities which involve speech or other modes of com­
munication. 

Of the recent decisions covered by this volume the most 
notable one is that in the DesegregMi.QD cases which was 
handed down on May 17. It has three outstanding features. 
!!!!!, it was rendered by a unanimous Court. Secondly, it 
was not based on the history of the constitutional clause 
invofved, the "equal protection" clause of Amendment 
XIV. This was held, quite correctly, to be a Delphic oracle, 

ambiguous, equivocal. So recourse was had to certain sci­
entific studies of the effect of racial discrimination on its 
victims. 

Thirdly, the Court eost.e_oned any effort to implement 
ifs ecfsion on merits: For the time bemg this is addressed 
primarily to the sensibilities of a world whose populations 
are everywhere fired by the notion of "equality." For it is 
this rather than the idea of "liberty," as would have been 
the case 100 years ago, which lies at the basis of the in­
surgent nationalism of our time. The problem of imple­
mentation, nevertheless, will have to be faced sooner or 
later. It will not be surprising if ultimately Congressional 
legislation under Section V of the XIV Amendment will 
become necessary. 

In consequence of the annexation to Amendment XIV 
of much of the content of the Federal Bill of Rights and 
of the extension of national legislative power, especially 
along the route of the commerce clause, into the field of 
industrial regulation, with the result of touching State 
legislative power on more fronts than ever before, Judicial 
Review as exercised by the Supreme Court takes on today 
increasingly the character of a species of arbitration be­
t ween competing social interests rather than of adjudication 
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Some Judicial Diversities 

"IN the Constitution of the United States-the most wondnjul 
instrument ever arawn !z:t__th~ hand o1 ma~liere u a com1We-

""hfflm11i ana °piecu1on "iliiii is unparat eled; and I can truly -,_ 
that after spending my life in studying it, I still daily find in 1t 
some new excellence."'-Jumcr. JOHNSON. In Elkinson v. Dcliesse­
line, 8 Federal Cases 595 (1815) 

"THE mbject is the execution of those great f1owers on which the 
welfare of a nation essentially depends .... This provision is made 
in a Constitution intended to endure ftw ages to come and, con­
sequently, to be adapted to the various crises of human affairs ... -
CHIU luma MARSHALL In McCulloch v. Maryland, 4 Wheaton 
516 (1 19) 

"IT [the Constitution} speaks not only in the same wtwds, but 
with the same meaning and intent with which it spolu when it 
came from the hands of its framers, and was voted on and 
adopted by the people of the United States. Any other rule of 
construction would abrogate the judicial character of this Court 
and malte it the mere reflex of the popular opinion or t,assion of 
the day."--CIUU Juma TANEY. In the Drcd Scott Case, 19 
Howard 595 (1857) 

"~fthe Constitution's) wtwds, not as we read legislative 
codes which are wbject to continuous reuision with th~~~a;gng 
course of events, but as the revelation o e e ~ ich 
were intended to be ac ,;eve e onstatut1on as a continuing 
instrument of government.' -CHIEF Jumcr. STONE. In United 
States v. Classic, 515 U.S. 199 (1941) 

"JUDICIAL power, 111 contradistinguished from the power of the 
laws, has no exiitence. Courts are the mere instruments of the 
law, and can will nothing."--CKmP Jumcr. MARSHALL. In Osborn 
v. U.S. Bank, g Wheaton 758 (1814) 

"WE are under a Constitution, but the Constitution is what the 
judges say it ;, . . ."-FORMER CHIEF Jumcr. HUGHES when 
Governor of New York 

"WHEN an act of Congress ii a111W01""iately challenged in the 
courts as not conforming to the constitutional mandate the 

xv 



"udicial branch of the Government has only one d~ty,-to lay the 
~rticlt: of the Constitution which is invoked besadt: the stat~t: 
which is challenged and to dt:cidt: whether the latter squares wit 
the former."-Jvma Rosmn. In United States v. Butler, 197 
U.S. I (1956) 

"WHILE unconstitutional exercise of power_ by th! executi_:vd!'~ 
It: • lativt: branches of the Government . ts mb111ct t~ JU &e1a 
rt:~aint, the only cht:clt on our own t:xercas~ of ~wer .:.:;ur own 
sense of st:lf-rutraint."-Jvma STONE (dissenting), • ' • 

"THE glory and ornament of our ,ystt:m which distingu~ht:shait 
th overnment on the fact: of the eartn u t t {,i°~ :':' :at e;;.J mighty power hovering over the Consti~u~i~n 

f the ian'f to which has been delegated tnt: awful ruponsabal,ty 
:f restraining all the cOMdinatt: departm_ents !'f govemf m,.ent 
within the walls of the governmental fabric which our at ers 
built for our 1'7'otection and immunity."~HIEF JvmC CE El>".¥~ 
DoUGLASS WHITE when Senator from Loumana. In ongrt:s.nona 
Record, 51nd C.ong., and Scss., p. 6516 (1894) 

"JUD~ review itself a limitation on t:lular 1;.ove-nrnml, _is a 
1Yfni1amental pa:,rof our constitutional sceme. ~t to t_he le~la­
t :e no lus than to courts i1 committed the guardianship of 
fkeply cherished constitutional riJhts."-Jvsncz FllANltFUllTER. In 
Minersville School Dist. v. Gobiw, 510 U.S. 586 (1940) 
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THE PREAMBLE 

W E, THE PEOPLE OF .IHE UNITED STATES, IN ORDER 

TO FORM A MORE PERFECT UNION, ESTABLISH 

JUSTICE, INSURE DOMESTIC TRANQUILLITY, PROVIDE FOR 

THE COMMON DEFENSE, PROMOTE THE GENERAL WELFARE, 

AND SECURE THE BLESSINGS OF LIBERTY TO OURSELVES 

AND OUR POSTERITY, DO ORDAIN AND ESTABLISH 

THIS CONSTITUTION FOR THE UNITED STATES 

OF AMERICA 

THE Preamble, strictly speaking, is not a part of the Con­
stitution, but "walks before" it. By itself alone it can afford 
no basis for a claim either of governmental power or of 
private right.1 It serves, nevertheless, two very important 
ends: first, it indicates the source from which the Constitu­
tion comes, from which it derives its claim to obedience, 
namely, the- eo le of the United States;. secoruily, it states 
the great objects which the Constitution and the Govern­
ment established by it are expected to promote: national 
unity, justice, peace at home and abroad, liberty, and the 
general welfare.• 

"We, the .pecmle of the llllited States," in other words, "We, the 
We, the citizens of the United States, whether voters or People" 
non-voters.• In theory the former represent and speak for 
the latter; actually from the very beginning of our national 
history, the constant tendency has been to extend the vot-
ing privilege more and more widely, until today, with the 
establishment of woman's suffrage, by the addition of the 

1 Jacobson v. Mau. 197 U.S. 11 (1905). 
I "Its true office," says Story, "is to expound the nature and extent and 

application of the powers actually conferred by the C.onstitution, and not t' 
rufistantively to create them." Commentaries on the Constitution, §461. 

a "The words __)>cop!s ,pf the United States' awl 'citittg•' ;:m S¥WJD¥· 
mous terms, and711@:ln the same thing. Thcy~th describe the political 
body who, according to our republican institutions, form the sovereignty, 
and who hold the power and conduct the government. thm11&h &heir 
rc~rcsentati1!9. They arc ~at we familiarly call the 'sovcrci~~~; an every atizcn is one of thil people, and a constituent member~ of 1s 
eovcrcignty." C. J. Taney, in Dred Scott v. Sanford, 19 How. at p. 40f 
(1857). On the relationship between citizenship and voting, see C. J. 
Chase in Minor v. Happersct, 11 Wall. 16• (1874). 
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Nineteenth Amendment to the ·constitution (seep. 279), 
the terms voter and citizen have become practically inter­
changeable as applied to the adult American. 

"Do ordain and establish," not did ordain and establish. 
As a document the Constitution came from the generation 
of 1787; as a law it derives its force and effect from the 
present generation of American citizens, and hence should 
be interpreted in the light of present conditions and with 
a view to meeting present problems.' 

The term "United States" is used in the Constitution 
in various senses (see e.g. Article 111, Section 111). In the 
Preamble it signifies, as was just implied, the States which 
compose the Union, and whose voting citizens directly or 
indirectly choose the government at Washington and par­
ticipate in amending the Constitution.

8 

The Articles I, 11, and 111 set up the framework of the Na­
Framc- tional Government in accordance with the doctrine of the 

work. of Separation of Powers of "the celebrated Montesquieu," 
Government which teaches that there are three, and only three, functions 

of government, the "legislative," the "executive" and the 
"judicial," and that these three functions should be exer­
cised by distinct bodies of men in order to prevent an un­
due concentration of power. Latterly the importance of this 
doctrine as a working principle of government under the 
Constitution has been much diminished b the ~wth 
of Presidential leadersh~ in le • slation, by the increasipg 
resort by Cons.!ess to the practice of delegating what 
amounts ta. leg@a.tive power to the Presiaent ancI other 
administrative agencies, and b_y the mer~e. in the laW!r 
of all three oweJJ of government, according to earlier 

definitions thereof. 0 

, See the words of Chief Justice Marshall in 4 Wheat. 516, 411 (1819). 
n The most comprehensive discussion of this subject is that by counsel 

and the Court in Downes v. Bidwell, the chief of the famous Insular 
Cases of 1901. See 181 U.S. 144 (1901). 

e So broad a principle as the doctrine of the Separation of Powers has 
naturally received at times rather conflicting interpretations, occasionally 
from the same judges. Cf. in this connection C. J. Taft's opinion for the 
Court in Ex parte Gro55man 167 U.S. at pp. 119-110 (1915), with the 
same Justice's opinion in Myers v. U.S., 171 U.S. at p. 116 (1916); also 
J. Black, for the Court, in Youngstown Sheet and Tube Co., !145 U.S. 579, 
at pp. 581, 585-58g, with C. J. Vinson, for the minority, ibid. 685-700 (1951). 

2 

ARTICLE I 

Ahr~ichle_ 1 defin~s the legislative powers of the United States 
w 1c 1t vests m Congress. ' 

SECTION I 

1 ~11 legislative powers herein granted shall be vested in a 
odngrHess of the United States, which shall consist of a Senate 

an ouse of Representatives. 

This seems to mean that no other branch of th Go .. • • 
ment except Con c k e vern- Law' m fact b . gr ss may ma e laws; but as a matter of the C.Omti-

th ~ Arucle VI, 2, treaties which are made "under the tution 
;u on?1 of the United States" have for some purposes the 
orce o aws, and the same has on a few occasions been ,,.. 

~ld/o ~~ true of "executive agreements" entered into by 
e res~ ei:i-t by virtue of his diplomatic powers i Also of 

course JUdi • I d • • • • , oa ec1s1ons make law since later d • • 
may be b th · • ec1s1ons 

1 
• Y e prmc1ple of stare decisis, based upon them 

ndeed, ~e ~upreme Court, by its decisions inte retin. 
the <:on~utuuon, constantly alters the practical e~t an~ 
apphcauon thereof. As Woodrow Wilson aptly t "t th 
Sup~eme Court_ is •:~ k_ind of Constitutional Con~:nt~~n i: fl x 
cont~nuous session. Likewise, regulations laid down b the C{ 
~resident, heads of departments, or administrative b~ies 
hke the Interstate Commerce Commission th S • • , and E h C . . , e ecunues 

xc ange omm1ss1on, and so on, are laws and will be 
treat~d by the courts as such when they are made in the 
exercise of authority validly "delegated" b C F h" . Y ongress. 

rom t is_ secuon, in particular, is derived the doctrine .. 
that the Nauonal Government is one of "en d A Govcm-ers " d · h. umerate pow- ment of 

, . a octnne w 1ch was given classic expression by Chief Enumerated 
Justice Mars~all in 1819, in the following words: "This Powers" 

government is acknowledged by all to be one of ated Th . . • enumer-
powers. e prmc1ple, that it can exercise only the 

pow~rs granted to it, would seem too apparent, to have 
required to be enforced by all those arguments, which its 

1 B. Altman Be Co. v. U.S., 114 U.S 8 ( )· • 
Sol U.S. 514 (1957)· United States • i-~ 1911 • United States v. Belmont, 
v. Alexandrolf, 18s' u.s. 414, both :p:Uo:i.51(~~t 

10
!1 (

1
941). C/. Tucker 
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desire to cooperate in the maintenance of old-age pen­
sions, unemployment insurance, maternal welfare work, 
vocational rehabilitation, and public health work, and in 
financial assistance to impoverished old age, dependent 
children, and the blind. Such legislation is, as we have seen, 
within the national taxing-spending power (see p. 29); 
but what of the objection that it "coerces" complying States 
into "abdicating" their powers? Speaking to this point in 
the Social Security Act cases, the Court has said: "The ... 
contention confuses motive with coercion .... To hold 
that motive or temptation is equivalent to coercion is to 
plunge the law in endless difficulties." And again: "The 
United States and the state of Alabama are not alien gov­
ernments. They coexist within the same territory. Unem­
ployment is their common concern. Together the two 
statutes before us [the Act of Congress and the Alabama 
Act] embody a cooperative legislative effort by State and 
National Governments, for carrying out a public purpose 
common to both, which neither could fully achieve without 
the cooperation of the other. The Constitution does not 
prohibit such cooperation." 21 

In short, expansion of national power within recent years 
has been matched by increased governmental activity on 
the part of the States also, sometimes in cooperation with 
each other, sometimes in cooperation with the National 
Government, sometimes in cooperation with both. 

In entering upon a compact to which Congress has given 
its consent a State accepts obligations of a legal character 
which the Court and/or Congress possess ample powers to 
enforce.21 Nor will it avail a State to endeavor to read 
itself out of its obligations by pleading that it had no con­
stitutional power to enter upon such an arrangement and 
has none to fulfill its duties thereunder. 1T 

H Stewart Mach. Co. v. Davia, !0l U.S. 548 (19!7); Carmichael v. So. C.oal 
and Coke Co., !0l U.S. 495, 516 (19!7). 

H 1146 U.S. 565 (1918). 
IT West Virginia v. Sims, Ml U.S. 111 (1951). 
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cipal responsibility seems to be sim~ly ~is a~countabilit_Y, 
as Chief Justice Marshall expre~ed 1t, to ~is co!!~try m 
his political character, and to his own conscience. 

ARTICLE Ill 

This article completes the framework of the National <?ov­
emment by providing for "the judicial power of the United 

States." 
SECTION I 

The judicial power of the Unite~ Sta_tes shall be vested i~ 
one Supreme Court, and in such mfenor courts as ~he Con 
gress may from time to time ordain and establish. The 
· d both of the Supreme and inferior courts, shall hold 
JU ges, d • their offices during good behavior, an~ shall,_ at state umes, 
receive for their services a compensauon which shall not be 
diminished during their continuance in office. 

d 'd " " d "con 
Inherent " udicial ower" is the _E:?Wer to ec1 e cas~ an • 

Elcmenu of troversies' in c6n ormity with law and by the methods 
"Judicial established by the usages and principles of law.

1 

Power" Like "legislative" and "executive power" under the 
Constitution, "judicial power," too, is thought to connot_e 
certain incidental or "inherent" attributes. One of these 1s 
the ability to int ret • law, whether th~ Con­
stitution, acts of Congress, or judicial precedents, with a~ 
authority to which both the other departments are constl· 
tutionally obliged to defer.• But "political questions" often 
afford an exception to this general rule,• as also d? ~o-cal~ed 
"questions of fact," which are often left to adm1mstrauve 
bodies, although their determination may aff~ct the scope 
of the authority of such b~ies_v~ry mater1~1ly. And clos~ly 
related to this attribute of 1ud1C1al power 1s another, which 

• Marbury v. Madison, 1 Cranch 157, 166-167 (i8o5). 

1 Prentis v. Atl. Coast Line Co., 111 U.S. 110, 126 (1go8). See also Musk.rat 

"· U.S., 119 U.S. 546, 561 (19u). . d L Co U.S 
1 See e.g., Federal Power C.om'1'n v. Paafic Power an • •• 507 • 

156 ( 1959). . .. bel a On "political quesuons, see p. 140 ow. ~ 1 
, Interstate Com. Com's'n v. DI. C. R.. Co., 115 U.S. 451 (

1910,: nter• 
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may be termed power of "finality of decision." The under­
lying idea is that when a court of the United States is en­
trusted with the determination of any question whethe,, 
o~ la~ or of fact, its deci~ion of such question cannot con­
sutut_ionally be made rev1e"'.able except by a higher couf't, 
that 1s, cannot be made rev1ewable by either of the other 
two de~a~tments, or any agency thereof.• Thus, so long as 
the dec1S1ons of the Court of Claims as to amounts due 
claimants against the Government were subject to disallow­
ance by the Secretary of the Treasury, it was held not to be 
a "court," with the result that the Supreme Court could 
not take_ a_ppeals from it.• But the principle is not an alto­
gether ngid one, for the Court of Claims is today regarded 
as a true court, stemming from Article III, § 1 of the Con­
sti~ution, despite the fact that its judgments have to be 
satisfied out of sums which only CongreM can appropri­
ate.' Also, ~he courts of the United States are today gen­
erally required to serve as adjuncts in the work of such 
administrative bodies as the Interstate Commerce Com­
mission, the Federal Trade Commission, the National La­
bor Relations Board, etc., by backing up the valid findings 
of such tribunals with orders which those to whom they 
are addressed must obey if they do not want to go to jail 
for :£ontem_pt of court."• 

_Which calls attention to a third "inherent" judicial at­
tnbute, namely,_ th~ power of ~ court t<? vindicate its dig­

and authont m the way JUSt menuoned. This power 

Kate Com. Com's'n v. Union P. R.R. Co., 122 U.S. 541 (1911): Shields 
v. Utah Idaf1o Cent. R. Co., 505 U.S. 177 (1958); Sunshine Anthracite Coal 
Co. v. Adkins, 510 U.S. 581 (1940): Perkins v. Lukens Steel Co. 510 U.S 
115 (1940). • • 

1 For the start of _this docttine, see Hayburn'• Case, decided in 1791, 1 
Dall. 409, and especially the reporter's notes. 

8 See Gordon v. U.S., 117 U.S., appendix (11164). 
'DeGroot v. U.S., 5 Wall. 419 (1867): 67 Stat. 26 (1955). 
8 The great leading ca~ .is l~tentate Com. Com'a'n v. BrimJon, 154 U.S. 

447 (1894). A recent decwon mfen:ntially sustains the right of Congress 
to confer. the sub~a power upon administrative agencies. Justice 
Murphy dlSSCnt~, aaymg he ~~s "u~able to approve the use of non-judi­
cial subpoenas wued by admm1strat1ve agents,'' but his protest was based 
on the great growth of administrative law "in the put few yean," and not 
?n .~e ground that the subpoena power was inherently or excludvel 
JUd1aal. Oklahoma Press Pub. Co v. Walling, 517 U.S. 186 (1946). y 
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was defined in general terms in the Judiciary Act of 1789 
and further restricted by the Act 0~1. hich limited 

C.Ontempt punishable contempt to disobedience to any judicial proc-
of C.Oun ess or decree and to misbehavior in .the. pusence of the 

Court, "or so near tnereto as to obstruct the administration 
o Justice."• The purpose of the last clause was_!Q_~t rid 
of a doctrj~ Qf the common law which, although it has the 
sanction of Blackstone, is otherwise of dubious authenticity, 
that criticism reflecting on the conduct of a judge in a 
pending case constituted contempt because of its tendency 
to draw into question the impartiality of the court and to 
"scandalize justice." 10 Eighty-five years later, nevertheless, 
the Supreme Court largely restored the discredited doc­
trine by an enlarged interpretation of the "so near thereto" 
clause.11 But not only was this decision overturned in 
1941,11 but the Court a little later, by a vote of five Justices 
to four, ruled that for an utterance to be held in contempt 
simply in reliance on the common law, it must offer an 
"extremely serious" threat of causin_g a miscarri~ of jus­
tice-or of oostructing its orderly administration, otherwise 
ilie 'constitutional guaranty of freedom of press would be 
invaded.11 Another limitation on the contempt po~r is 
that it exists for the protection of the processes of the 
Court, and thereby of justice. "The judge," the Court has 
said, "must banish the slightest personal impulse to re­
prisal, but he should not bend backward and impair the 
authority of the Court by too great leniency."tt In Sacher 
v. United States,11 an outgrowth of the trial of the Eleven 
Communists, this rule was adhered to. Here counsel for 
the defense engaged in practices designed to break down 
the judge and break up the trial. In order not to further 
the latter objective Judge Harold Medina deferred calling 

• U.S. C,ode, tiL 18, §585; ex ?Jf'le Robinton, 19 Wall. 505 (1874). 
10See the bibliograpliical data in J. Douglas's opinion for the C.Ourt in 

Nye v. U.S., 515 U.S. SS (1941). 
11 Toledo Newspaper C.O. v. U.S., 147 U.S. 4011 (1918). 
12 See note 10 above. 
11 Bridges v. Calif., 514 U.S. 151 (1941); followed in Pcnnekamp v. 

Fla., 518 U.S. s,1 (1946). 
u C'.ooke v. U.S., 167 U.S. 517, 559 (1915). 
11 Sacher v. U.S., MS U.S. 171, 15-14 (1951); Dennis v. U.S., 541 U.S. 494 

(1951). 
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sion wasreversed by the new majority. 11 Though possessing 
all the formal attributes of a judicial tribunal, the Court 
today exercises such vast, and such undefined powers, in 
the censorship of legislation, both national_ and ~tate, a?d 
in interpretation of the former, that the social phllosoph1es 
of suggested appointees to it are quite legitimately a ~atter 
of great concern to the appointing authority, the President 
and Senate.11 

The "inferior courts" covered by this section comprise 
to y 1rcmt our of A eals and eighty odd District 
Courts, with approximate y 225 judges. Since they rest 
upon act of Congress alone, they mar ~ abolished by Con­
gress at any time; but whether theu mcumbents may ~e 
thus thrown out of office is at least debatable. When m 
1802 Congress repealed an act of the previous year creating 
certain Circuit Courts of the United States, it also threw 
their judges out of office; but the Act of 191~, abolishing 
the Commerce Court, left its judges still judges of the 
United States. 

The territorial courts, e.g., those of Hawaii and Alaska, 
do not exercise "judicial power of the United States," but a 
special judicial power conferred upon them by Congres~, 
by virtue of its sovereign power over these places (see Aru­
cle IV, Section III, 12). Their judges accordingly have a 
limited tenure and are removable by the President." 

"Legislative Also, there are certain courts exercising jurisdiction over 
Courts" a limited class of cases, like the Court of Customs and Pat­

ent Appeals, which are regarded as "legislative," not "~on­
stitutional" courts. The powers of such courts sometimes 
embrace non-judicial elements, but any purely "judicial" 

u Sidney Ratner, "Was the Supreme C.Ourt Packed by President 
Grant?" in 50 Political Science Quarterly, Ml1•558; Knox v. Lee, 11 Wall. 

457• • 1 f M H b ' sa Thia was well understood by the Senatona opponents o r. ug es• 
appointment as Chief Justice. See New York Times, February _11-15, 1950; 
and see the data oompiled by the late Senator Robin11>n In hia answer to 
Senator Borah, respecting President Roosevelt's ~~rt _Pro~l o~ Fe~ru­
ary 5, l9ll7· Ibid., Mardi !JI, 1957. The. avowed uubzation of soaologi~ 
data" by the C.Ourt in the Desegregation Cases oonfirms Senator Rob10-
10n'a argument. . • th 1 di 

u American Ins. C.O. v. Canter, 1 Pet. 511 (1818) 1s still e ea ng case 
on the oonatitutional status of territorial oourta. 
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detenn~nation by them may be made appealable, if Con­
s:ress wishes, to the regular national courts. Nevertheless, 
smce they do not participate in "the judicial power of the 
United States" within the sense of this section, the tenure 
of their judges rests solely on act of Congress. 2 0 

The word "diminished" in this section was considered 
above in connection with Article II, Section I, 17• 

SECTION II 

11 I. The judic!3;1 power sh e to all cases, in law and 
eq~ity, armng under this Constitution, the laws .of the 
United St~tes, and~aties !!Wfe, or which shall be made, 
under the1r authority; to all cases affecting ambassadors 
ot!ter public ministers, and consuls; to all cases of ad~ 
m1~alty and ?1aritime jurisdiction; ;o. controYersies to 

1ch the~ States §ban be a p.rty; .m controversies 
between two or mQie States; between a State and citizens 
of ano~e~ State; between citizens of different States; be­
tween cmzens of the same State claiming lands under 
grants of different States, and between a State, or the citi­
zens thereof, and foreign States, citizens, or subjects. 

. The "cases" and "controversies" here enumerated fall Catego • 
mto two categories; first, those jurisdiction over which "de- of .. C::,'! 
pends on the character of the cause," that is to say, the law and "Con­
to be enforced; second, those jurisdiction over which "de- trovenie." 
pends entirely on the character of the parties." 1 In both in-
s~nces, however, the jurisdiction described is only poten-
tial, except as to the original jurisdiction of the Supreme 
Court, Thus the lower federal courts derive all their juris-
diction immediately from acts of Congress, and the same is 
true of the Supreme Court as to its appellate jurisdiction.• 
Also, all writs by which jurisdiction is assened or exercised 
are authorized by Congress. 

20 Ex f,arte Bakelite, 179 U.S. 4!18 (iga9). 

: Cohens v. Va., 6 Wheat. 164, 578 (1811). 
Turner v. Bk. of No. Am., 4 Dall. 8 (17g8); Kline v. Burke C.Onstr. c.o., 

t6o U.S. 166 (1911); Durousseau v. U.S. 6 Cr. !07 (1810)· ex parte Mc­
tr~le, ~ Wall. 5o6 (186g); The Francis Wright, 105 U.S. '!181 (l88a)· SL 

u1s a~ Iron Moun~n. R.. Il. v. Taylor, 110 U.S. i8 1 (igoB); also Ilo'bert 
1: Hams, Jr., The _Judicial z:ower of the- United States, ch. II, for a re­
view of oontrovemes on thu point (Louisiana State Univenitv p...._ 
1910). -, ·-
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Require- "Controversies" are civil actions or suits; "cases" may be 
menu of either civil or criminal. The connotations of these terms 

Same are otherwise substantially the same. Outstanding is the 
requirement of adverse litigants presenting an honest and 
antagonistic assertion of rights. Thus it is said to be "well 
settled" that "the Court will not pass upon the constitu­
tionality of legtslaiion ... , upon the complaint of oneJrll,o 
1:ms to show that he is in·ured by its o,penw>n, ••• "; also 
tnat, "liugants may challenge the constitutionality of a 
statute only insofar as it affects them."• 

It would appear nevertheless that this rule has been at 
times "more honored in the breach than the observance." 
Thus in Pollock v. Farmers' Loan and Trust Co.,' the Su­
preme Court sustained the jurisdiction of a district court 
which had enjoined the company from paying an income 
tax even though the suit was brought by a stockholder 
against the company, thereby circumventing section 3224 
of the Revised Statutes, which forbids the maintenance in 
any court of a suit "for the purpose of restraining the col­
lection of any tax."• And forty years later its ability "to 
find adversity in the narrow crevices of casual disagree­
ment" was well illustrated by Carter v. Carter Coal Co.,' 
where the president of the company brought suit against 
the company and its officials, among whom was Carter's 
father, vice-president of the company.' The Court enter­
tained the suit and decided the case on its merits. 

Of similar import is the concept of "real" or "substan­
tial" interests. As a general rule, the interes of raxpa.yer§ 
in the general fun th ftaeraCTr~sury, • • sufficient 
to give. them a standing_ in court to contest Jhe expenditure 
of public funds on the ground that this interest "is sharerl 

a Fleming v. Rhodes, 551 U.S. 100, 104 (1947). See also Blackmer v. 
U.S., 184 U.S. 411, 441 (1951); Virginian R.. Co. v. System Federation, goo 
U.S. 515 (1957); Carmichael v. Southern Coal 8c Coke Co., 501 U.S. 495, 
515 (1957). 

• 157 U.S. 419 (1895). English precedents favor this aort of jurisdiction. 
See Dodge v. Woolsey, 18 How. 551 (1856). 

a Cf. Cheatham et al. v. U.S., 91 U.S. 85 (1875); and Snyder v. Marks, 109 
U.S. 18g (1885). 

e 298 U.S. 258 (1956). 
, Robert L. Stem, "The Commerce Clause and the National Economy," 

59 Haruard Law Review, 645, 667-668 (1948). 
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with millions of others; is co~~lJ minute and in­
etermma e; and the effect upon future taXation, of any 
aymen out of the funds, so remote, fluctuating and un­

certain, that no basis is afforded for an appeal to the preven­
tive powers of a court of equity.''• Likewise, the Court has 
held that the g_eneral interest of a citizen in. having the 
government administered by_ law does not &ivc him stand­
fog to contest the validit of g_ov,S!]!!!len.ta_\ action.• the ' 
miportance of which observation also "depends," in the 
words of the immortal Sairey Gamp, "upon the application 
thereof." Recent cases involving the issue of religion in 
the schools reach divergent results on this point.•• 

A third element of a "case" or "controversy" formerly 
much insisted upon is the doctrine that the party initiating 
it must be asking the Court for a remedy or "execution." 
This no longer represents the position of the Court; and 
by an act passed by Congress on June 14, 1934, Courts of 
the United States are authorized, "in cases of actual con­
troversy," "to declare rights and other legal relations of any 
interested party petitioning for such declaration, whetl1er 
or not further relief is or could be prayed, and such declara­
tion shall have the force and effect of a final judgment or 
decree and be reviewable as such." 10 

Whether a case is one "in law" or "in equity" is a mere "Law" 
matter of history, and depends today on the kind of remedy versus 

that is asked for. Criminal prosecutions and private actions "Equity" 
for damages are cases "in law," since these were early de-
cided in England in the regular law courts. An application 
for an injunction, on the other hand, was pa.Med upon by 
the Lord Chancellor, as a matter of grace, and so is a suit 
"in equity." Heretofore the distinction between the two 

8 Massachusetts v. Mellon, 261 U.S. 447, 487 (1915). See also Williams 
v. Riley, 18o U.S. 78 (1919). 

• Fairchild v. Hughes, 158 U.S. 116 (1911). 
ea See Constitution of the United States of Jfmerica, Analysis and Inter• 

pretation (Government Printing Office, 1955), 764-769. 
1° Fidelity Trust Co. v. Swope, 174 U.S. 115 (1917); U.S. Code, tit. 18, 

§400; Aetna Life Ins. Co. v. Haworth, 500 U.S. u7 (1957); and Alabama 
State Federation of Labor v. McAdory, 525 U.S. 450 (1945); Edwin M. 
Borchard, Declaratory Judgments, 149-505 (New York, 1954). 
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kinds of cases has been maintained in the field of national 
jurisdiction, as it is in most of the States, although the same 
courts dispense both "law" and "equity." By the Act of 
June 14, 1934, however, the Supreme Court is empowered 
to merge the two procedures "so as to secure one form of 
civil action ... for both" in the District Courts of the 
United States and the Courts of the District of Columbia, 
and it has since adopted rules for this purpose which went 
into effect from the final adjournment of the Seventy-fifth 
Congress.11 

"Political A case is one "arising under this Constitution, the laws 
Questions" of the United States, and treaties" of the United States, 

when an interpretation of one or the other of these is re­
quired for its final decision.11 But while the "judicial pow­
er" extends to all such cases, there is a certain category of 
them in which the Coun does not usually claim full liberty 
of decision. These are cases involving so-called ~liti~ 

uestions," the best example of which is furnished bf ques­
tions respecting the rights or duties of the United States 
in relation to other nations. When the ~t­
ments," Congress and the President~ have passed u on such 
questlo_ns.~urt will generally accept their determina­
tions as bind.in on itself in decidi~c:u_es. 11 Of course, it 
rests with the Supreme Coun to say finally whether a ques-

11 U.S. C.odc, tit. 18, §7115 (b) and (c). 
11 C:Ohcns v. Va., 6 WhcaL 164, 579 (18u). 
11 5 Willoughby on the Constitution, 1516-1519 (New York, 1919). The 

cases fall into several categories, some of which touch the problem of con• 
atitutional interpretation more directly than othcn: (1) Thoac that raise 
the issue of what proof is rc_cJ.uircd that a statute has been enacted, or a 
conatitutional amendment ratified; (1) questions arising out of the conduct 
of foreign relations; (5) the termination of wara, or rebellions; (4) the 
question of what constitutes a ":republican form of government" and the 
right of a State to protection against invasion or domestic violence; (5) 
questions arising out of political actions of States in determininJ the mod.e 
of choosing Presidential Elcctora, State officials, and C:OngrC1S1onal reap­
ponionment; (6) suita brought by States to test their sovereign righta. See 
Melville Fuller Weston, "Political Questions," 58 Harvard Law Review, 
1g6 (1915). Some outatanding cases arc Foster v. Neilson, 1 Pet. 155 (1919); 
Luther"'· Borden, 7 How. 1 (1!49); Georgia "'· Stanton, 6 Wall. 50 (1868); 
C:Olcman v. Miller, 507 U.S. 455 (1959); C:Olegrovc "'· Green, 518 U.S. 549 
(1946), with which cf. McDougall v. Green, !1!15 U.S. 181 (1948); South v. 
Petcn, 559 U.S. 176 (1950); National City Bank v. Republic of China, 548 
U.S. 556 (1955). 
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tion is "a political question" in this sense. (See also Article 
IV, Section IV.) 

Cases ":ir_ising under this Constitution" are cases in which "Judicial 
th~ vahdity of an act of Congress or a treaty or of a legis- Rn-iew": 
lau~e act or constitution~} provision of a State, or of any Iu Origin 
offic1al act whatsoever which purports to stem directly from 
the Constitution, is challenged with reference to it. This 
clause, in alliance with the Supremacy Clause (Article VI, 
par. 2), furnishes the constitutional warrant for that highly 
distinctive featllf_e ,o£. American Gov ent, Judicial Re-
VI • e initial source of judicial review, however, is 
'fiilmi old~r ~an the Constitution and indeed of any Ameri-
can consutuuon. It traces back to the common law certain 
principles of wlttt!r were earlier deemed to be 

1

"funda-
~ental" and to comprise a "higher law" which even r~-
ham_ent could not a ter. 1t appears," wrote Chief 
Justice o em 1610, in his famous dictum in Bonham's 
~se, "that when an act of Parliament is against common 
nght and reason ... the common law will control it and 
adjudge such act to be void.''a This idea first commended 
itself to Am_ericans as offering an available weapon against 
the pretensions of Parliament in the agitation leading to 
the Revolution. 11 Thus in 1765 the royal governor of Mas-
~chusetts Provin~e wrote his government that the prevail-
mg argument against the Stamp Act was that it contravened 
"Magna Charta and the natural rights of Englishmen and 
therefore, according to Lord Coke," was "null and void";1• 
an? ?n the ev~ of the Declaration of Independence Judge 
Wllham Cushmg, later one of Washington's appointees to 
the original bench of the Supreme Court, charged a Mas-
sachusetts jury to ignore certain acts of Parliament as "void 
and inoperative," and was congratulated by John Adams 
for doing so. In fact, the Cokian doctrine was invoked by 
the Supreme Court of the United States as late as 1874.u 

With, however, the establishment of the first written 
H 8 Reps. 107, 118 (1610). 
11 Se~ Quincy, Early Massachusetts Ref><>,u, 469-488. 
18 lbad. 517. u Loan Aao. v. Topeka, 10 Wall. 655, 661. 
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constitutions, a new basis for judicial review was.suggest~, 
the argument for which w~s e!abo;<1t~ by !"1am1lton, with 
the pending federal Constitution m mmd, m The Federa!­
ist, No. 78, as follows: "The interpretation of the law~ 1s 
the proper and peculiar province of the courts. A constitu­
tion is in fact, and must be regarded by the judges as,. a 
fundamental law. It therefore belongs to them to ascertain 
its meaning as well as the meaning of an~ particula; act 
proceeding from the legislative body, and, m case of 1_rrec­
oncilable difference between the twot, to pref_g_ the will ?f 
t~e eeo le declared _in the con~titu..tionto that of the le_g_is-
lature as ex£resse m statute. . 

The Consti- e attention of the Federal Convention ":as drawn to 
tutional judicial review as offering a means _for secun~ . the c~n­
Basis of formity of State laws and constitutional prov1S1ons WI : 
Judi?al "the Supreme -i:::aw-of the Land," comprising "this Const1-
Rev1ew tuiion amlthe }aWJof"Congress made in pursuance thereof, 

and the treaties made ... under the authority of the United 
States," of which the State judiciaries were made the first 
line of defense, with, presumably, a final appeal ~o the 
Supreme Court. 1• Nor has judic!a_l revi~ on this baSlS ever 
been seriously contested. 1

' Jud1c1al review of acts of <::o~­
gress has had a more difficult row to ~oe, although 1t 1s 
clearly predicated in the clause of Article III now un~er 
discussion; and at any rate significant debate on_ the subJ~t 
was concluded by Marshall's famous ruling m 1808, m 
Marbury v. Madison. 20 Not only has this . decision never 
been disturbed, its influence soon spread mto the States, 
with the result that long before the Civil War judicial re­
view by State courts of local legislation was established 
under the local constitutions, and usually with far less tex­
tual support than the Constitution of the United States 
affords judicial review of acts of Congress.

11 

is See Cohens v. Va., 6 Wheat. 164 (1811). 
11 The right of the Supreme Court, however, to take appeals from _the 

State ·udiciaries in cases covered by the Supremacy C}ause was for a tll'f!e 
ditpuled by the Virginia Court of Appeals. See precedmg note: and Martin 
v. Hunter's Ressee, 1 Wheat. S04 (1814). 

20 l Cranch IS7 (1Bos)- • 
n On State judicial review prior to the Civil War, s!e the present wnt· 

er's Doctrine of Judicial Review, 75-78 (Princeton Univ. Press, 1914). 
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Inasmuch as judicial review is exercised only in connec­
tion with the decision of cases and for the purpose of "find­
ing the law of the case," it is intrinsically subject to the 
limitations adhering to the judicial function as such (see 
PP: ~ !J2· t !J5). Hence the Court will not render advisory 
opm1ons at the request of the coordinate departments; and 
a self-denying ordinance which it adopted in 179!J to this 
effect has, perhaps with one exception, been observed ever 
since.11 

Also, the Court has announced from time to time cer- Maxims 
tain other self-restraining maxims which were evoked Governing 
rather by its recognition of the extraordinary nature of Its Exercise 

judicial review than by judicial decorum as such. Thus it 
has said that it will intervene only in "clear cases" and 
only when the constitutional issue cannot be avoided. 1• 

The latter doctrine has sometimes led it to construe the 
~hallenged statu!e so narrowly as to impair greatly its 
mte~ded operation;~• t~e former doctrine is frequently 
equivocal, the apphcatton of it turning on the urt's 
"philosophy." Thus e Court has never exerc· .its.«n-
sorshi of legislation, whether national or State, more 

11 1!1 l79S the Supreme Court refused to grant the request of President 
Washmgton and Secretary of State Jelfenon to construe the treaties and 
la':"~ of the United States pertaining to questions of International Law 
arwng out of the wars of the French Revolution. Charles Warren The 
Supreme Court in United States History, I, 110-111 (Boston, 1911). F~r the 
full correspondence see !I Conespondence and Public PapeTS of John Jay 
(18go-18gs), 486 (edited by Henry Phelps Johnston). According to E F 
Albertsworth, "Advisory Functions in Federal Supreme Court," 1s Ge~e: 
t~wn La~ /oumal, 64.S• 644"°47 (May 19s5), the Court rendered an ad­
~ry op1mon to Preudent Monroe in response to a request for legal ad­
vice _on. the power of the Gover!1ment to appropriate federal funds for 
public improvements, by responding that Congress might do so under the 
war and postal powers. See also C. J. Hughes's letter to Senator Wheeler 
in re F.D.R.'s "Court packing" plan. Merlo Pusey, Charles Evans Hughes, 
II, 756-757 (New York, 1951), 

11 1 WillouJhby on ~he Co~titution, 15-ss, passim (New York, 1919). 
M See in this connection Umted States v. E. C. Knight Co. ("The Sugar 

Trust Case"), 156 U.S. 1 (18g5): United States v. Delaware and Hudson 
Co., us U.S. S66 (1909): and First Employers' Liability Cues, 107 U.S. 
46s (1go8). The Cour~ may _also ~t an act of Congress as "severable" 
and sustam a part of u, while holding the rest void. Pollock v. Farmers' 
L. Be T. Co., •.57 U.S. 419 _(18g5). But on one occasion it disregarded a 
statement, thnce repeated m a statute, that certain sections of it were 
severable, and thereby contrived to overturn the entire acL Carter v. Car­
ter Coal Co., 1tg8 U.S. 1s8 (19s6). 
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~ericaUy rbao during rhc .half centu between 1887 
and 19,7, when its thinking was strongly co ored by laisset. 

Effect of ;aire concepts of the role of government. This paint of 
Lai.ssa view, translated into congenial constitutional doctrines, 

Faire on like that of "liberty of contract" and the exclusive right 
of the States to govern industrial relations, brought hun­
dreds of State laws to grief, as well as an unusual number 
of Congressional enactments. Two persistent dissenters 
from this tendency were Justices Holm.es and Brandeis, 
both of whom thrust forward maxims of judicial self-re­
straint in vain. The Court had converted judicial review, 
declared Justice Brandeis into the pawer of "a super-legis­
lature," while Justice Holmes complained that he could 
discover "hardly any limit but the sky" to the pawer 
claimed by the Court to disallow State acts "which may 
happen to strike a majority" of its members "as for any 
reason undesirable." 11 Conversely, the so-called "Constitu­
tional Revolution" of 19,7 connotes a distinct lightening 
of judicial censorship in the economic realm, based on a 
new set of constitutional values. In short, judicial review 
is at any particular period a "function" of its own product, 
the constitutional law of the period. 

All of which considerations raise the question of the 
,impartance of the doctrine of stare decisis as an element 
of Constitutional Law. Story was strongly of the opinion 
that it was fully operative in that field. Whether, however, 
because of the difficulty of amending the Constitution or 
for cautionary reasons, the Court took the position as early 
as 1851 that it would reverse previous decisions on con• 
stitutional issues when convinced that they were "errone• 
ous."H An outstanding instance of this nature was the 
decision in the Legal Tender cases, in 1870, reversing the 
decision which had been rendered in Hepburn v. Griswold 
fifteen months earlier; 17 and no less shattering to the pres-

"Burns Baking Co. v. Bryan, 164 U.S. 504, 5M (1914); Baldwin v. Mo., 

181 U.S. 586, 595 (1950). ie The pioneer case on the point was The Geneaee Chief, 11 How. 44! 
(1851) overturning The Thomas Jefferson, 10 Wheat. 418 (1815). See cape­
dally Ch. J. Taney'• opinion, 11 How. at P· 456. 

1, 8 Wall 6oS (1869); Knox v. Lee, 11 Wall. 457 (1871). 
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t1ge of stare decisis in th • • Income Tax dee· . f e consutuuonal field was the 
mon o 1895 u • h • h 

cepting Joseph H Cho t , . '. 
1
~ w ic the Court, ac-. a e s 1nv1tat1on t " 

of error," greatly expand d . . o _correct a century 

tax
" 

1 
e its interpretation of the "di 

c auses. rect 

onsututional Revolution" of • The "C • • 
to, producecl numerous reversal f 1_937, JWt alluded "Stare De• 
the ground of "error " f s O earlier precedents on cisis" in 
Beck complai"ned ~thsome O them, the late James M Constitu-

• w1 out "th d • • 
funeral oration.''•• In 1 u e. ecent o~sequies of a oonal Law 
~decided between J;;hJ suce Reed cited fourteen 
· . _ c 2.2z 1n117 and -
m which one or more rior .~. une 14, 1943 
overtumed.•o On th p const_1tut1onal decisions were 

e same occasion J • R 
pr~ed the opinion that ad"udicatio usuce oberts ex-
rapidly gravitating "int th J ns of the Court were 
road ticket, good for th~ ~ same cl~ as a restricted rail­
confession of error on s isch y and tram only.''11 Certainly 
of judicial review is not r a ~le by ~e official wielders 
serve the nation's Co F ~uas1ve of its tendency to pre-

T nsutuuon. 
wo other doctrinal limitatio • • • 

one which limits the occasion f ns_ on. J~dic1al review are 
which limits the effect of its s or J~d1cial review and one 
doctrine of Political Q . exercise. The former is the uesuons dealt "th • 
140 above). The latter is the d • • w1 earlier (see p. 
mental Construction which octrme, or theory, of Depart­
vanced by Jefferson ~d J a~tems from the contention ad­
that while the Court is undo~:t:t end~rsed by Lincoln, 
the Constitution independent! i e y enu~l~d to interpret 
the same token the oth y n the deos1on of cases by er two " l" • 
~vemment are entitled to the Ii~~ bran~es of the 
cise of their respective fu . eedom m the exer­
was not pushed--some m ~c~ons.11 Actually, this claim 

28 Pollock v F . y o ogy to the contrary notwith-

( 

11,,.. • armera Loan and T Co 
1
;::,c>· rui t ·• 157 U.S. 419 and 158 u.s 6o 

ong. Record, March • • l 
ios~th v. Allwrigbt 3114US~: p. 548o (unollicial~ng) 
11 

lbad. AAA. • • "'t9• 665 note 10 {l • 

HTb - • occurs ~ classi~ statement of the doctrine of 
Richardso;r;ident Jacbon'1 famous Veto M Dcpartm;ntal Construction 

' u.ragu and Paf>er, of the Presid:':. o(WJul~ 10, 18,511. I • 5 ashington, 1909). 
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standing-to the logical extreme of exonerating the Presi­
dent from the duty of enforcing the Court's decisions, and 
ordinarily acts of Congress also, unless and until they have 
been held by the Court to be "void." 11 Its intention was 
to assert for the President and Congress in their legislative 
capacity the right to shape new legislation in accordance 
with their independent views of constitutional require­
ments, unembarrassed by the judicial gloss. The brittleness 
of stare decisis in the Constitutional Law field goes far to 
support this contention. 

C.Oogres- J:_he chief external restraint upon judicial review arises 
sional Re- from Congress's un 1m1ted control over the size of the 

• tta in~ ?0 upreme Court and its equ ly unlimited control over the 
J;di~ Coun's appellate jurisdiction, as well as of the total juris-

evtew diction of the lower federal cou_rts. By virtue of the latter, 
Congress is in pos1tton to restrict the actual exercise of 
judicial review at times, or even to frustrate it altogether. 
Thus in 1869 it prevented the Court from passing on the 
constitutionality of the Reconstruction Acts by repealing 
the latter's jurisdiction over a case which had already been 
argued and was ready for decision," and in World War II 
it confined the right to challenge the validity of provisio11$ 
of the Emergency Price Control Act and of orders of the 
OPA under it to a single Emergency Coun of Appeals 
and to the Supreme Coun upon review of that court's 
judgments and orders." 

It frequently happens that cases "arising under this 
Constitution, the laws of the United States, and treaties" 
of the United States are first brought up in a State court, 
in consequence of a prosecution by the State itself under 
one of its own laws or of an action by a private plaintiff 

Judicial claiming something under a law of the State. If in such a 
Review and case the defendant sets up a counter-claim under the Con­

National 
Supremacy II Charles Warren, The Supreme Court in United States History, II, 

111-114 (Boston, 1911), where it is asserted that Andrew Jackson never 
said, "John Manhall has made his decision, now let him enforce it." 

" E:ic f,arttl McCudle, 7 Wall. 5o6. 
11 U.S. Code, tit. 50, app. §914 (d); Lockerty "· Phillipa, 519 U.S. 181 

(1945); Yakus "· U.S., 511 U.S. 414 (1944); Bowles r,. Willingham, 511 U.S. 
505 (1944). 
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which chartered it. even when the corporation is being 
sued by a stockholder from another State.To 

On the other hand, the word "State" in the clause w:15 
held by the Court, speaking by Chief Justice Ma?hall, m 

1s05, to be confined to "the members of 11:1~ American co~­
federacy," with the consequence that_~ citizen ~f t~~ Dis­
trict of Columbia could not sue a citizen of V1rg1m~ on 

The Diver• the ground of diversity of citizenship.n A_t the same ume, 
aity Clause the Chief Justice indica~e? that t~e su?JC<;! was one for 

and the "legislative, not for jud1c1al cons1den:uon ; and, appar· 
D. of C. ently relying on this dictum, Congress m 1940 adopted an 

amendment to the Federal Judicial C~~ to _extei:id the 
jurisdiction of federal district cour~_to civil a~uons involv­
ing no federal question :•between cmz~ns of different States 
or citizens of the District of Columbra ••• and any State 
or Territory."n This act was sustained by five Justic~s. but 
for widely different reasons, with the result_ tha~ ~h1le the 
District of Columbia is still not a "State," its c1uzens r_nay 
sue citizens of States in the absence of _a f~deral q~es~1on, 
not on the basis of any statable consutuuonal prmc1ple. 
but through the grace ~f. w~at Jus~ce ~ra~~;urter has 
called "conflicting minonues m co~~1nauon. . 

Clash Not surprisingly, the presence w1thm the same tem..!2!!.,_ 
bctwccC: of two autonomous _hirisdictio!15 has produced numerous 

Federal and clashes between them. In the vast majority of such cases the 
State Court.a State courts involved have, since the boisterous days of 

Worcester v. Georgia, come off sec~nd best, tha~ks _to the 
Supreme Court's vigorous applicau~n of ..thc:-PF~nc1ple--of 
National reqi r,y. Nor have occasional legulattve efforts 
io protect the local interest proved especially successful. By 
an act passed in 1793" Congress forbade the federa~ courts 
to enjoin proceedings in S~te co?rts, _but that act IS today 
honeycombed with exceptions. FITst, 1_t has_ been held that 
an in junction will lie against proceedings m a State court 

To Dodge v. Woolsey, 18 How. 551 (1855); Ohio and Miss. R.R.. Co. v. 
Wheeler, 1 Bl. 186 (1861). 

n Hepburn v. Elhey, • Cr. 445 (1805). 
n 54 StaL 145; U.S. Code, tit. 28 ~• (1). 
Tl National Mutual Ins. Co. v. Tidewater Transfer Co., 557 U.S. 581, 655 

(•M9)· "Stat. 555 (1795); 28 U.S.C.A. §n85. 
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to protect the lawfully acquired jurisdiction of a federal 
court against impairment or defeat." This exception is 
notably applicable to cases where the federal court has 
taken possession of property which it may protect by in­
junction from interference by State courts. Te Second, in 
order to prevent irreparable damage to persons and prop­
erty the federal courts may restrain the legal officers of a 
State from taking proceedings to State courts to enforce 
State legislation alleged to be unconstitutional." Nor does 
the prohibition of §265 of the Judicial Code [§720, Rev. 
Stat.] prevent injunctions restraining the execution of 
judgments in State courts obtained by fraud, Ta the restraint 
of proceedings in State courts in cases which have been re­
~oved to the federal courts,7' nor, until lately, proceedings 
m State courts to relitigate issues previously adjudicated 
and finally settled by decrees of a federal court.•0 Nor has 
comity proved a more dependable reliance. 81 

In recent years, moreover, a new source of.interference 
by federa':._courts in the domain of State ~~process has 
emerg m consequence, first, of the impact of the ex­
panding concept of due process upon enforcement by the 

fB Freeman v. How~, 14 How. 450 (1861); Julian v. Central TrUJt Co., 
195 U.S. 95 (1904); Riverdale Cotton Mills v. Ala. II< Ga. Mfg. Co., 1g8 U.S. 
188 (1go5); Looney v. Eaatern Texu R.. Co., 147 U.S. 114 (1918) 

_Ta Farmen' Loan ~ Trust Co. v. Lake SL Elev. R.. Co., 177 U.S. 51 (1goo): 
Riverdale Cotton M1Ila v. Ala. II< Ga. Mfg. Co., 1gf, U.S. 188 (1go5); Julian 
v. Central Trust Co., 195 U~. 95 .(1904): Kline v. Burke Construction Co., 
I~ U.S. H6 (1911). For a ducuaion of this rule see Touoey v. New York 
Life Ins. Co., 514 U.S. 118, 1S4-156 (1941). !: Ex pcarte_Young, aog U.S. 115 (1go8), is the leading case. 

Arrowsmith v. Gle:uon, 119 U.S. 88 (188g): Man.hall v. Holmes, 141 
U.S. 58g (18g1); Simon v. Southern R.. Co., 256 U.S. 115 (1915). 

"French v. H_ay, 2~ Wall. •,• (1875); Dietzlch v. Huldekoper, 105 U.S. 
494 (1881): Madisonville Tracuon Co. v. St. Bernard Mining Co. 1g6 U.S 
159 (1go5). • • 

8o The earlier cases are Root v. Woolworth, 150 U.S. 401 (1895); Prout v. 
Starr, 188 U.S. 557 (1go5); Julian v. Central Trust Co., 195 U.S. 95 (1904). 
The more recent case referred to is Touoey v. New York Life Ins Co 514 
U.S. 118 (1941). This was a 5-to-5 deciaion, in which J. Frankfu;ter ~ke 
for the Co~rt. JJ. Reed, Roberts and C. J. Vinson dissented. 

81 Cf. Riehle v. Margolies, 179 U.S. 118 (1919), and Brillhart v. Excess 
~ns. Co.,. 516 U.S. 49! (1941). On one occuion, however, comity bloaomed 
mto acuve cooperation. This was in the case of Ponzi v. Fesaenden, 158 
U.S. 159 (!911). There the Court upheld the right of the Attorney General 
of the United States to consent to the transfer on a writ of habeas tm1'US 
of a .federal. prisoner to a State court to be there put on trial upon a 
pending ind1ctmenL 
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States of their criminal laws, and, secondly, of the almost 
com lete freedom claimed b the Supreme Court to~ 
"to decline to review decisio~ wliiili. ;rig_,b.t. or wrong., do 
not res questions of sufficient ~vit_y." The natural 
pr uc or these cooperating factors has been a vast increase 
in the number of petitions filed in federal district courts 

The Habeas for the writ of habeas corpus, in the name of persons ac­
Corpw cused or convicted of crime in the States, in alleged viola-

Problem tion of their constitutional rights. In a case decided in 194-8 
Justice Murphy, while favoring this increased availability 
of the writ, revealed that in the fiscal years 1944, 1945, and 
1946 an average of 451 habeas corpus petitions were filed 
each year in federal district courts by persons in State cus­
tody, although an average of only six per cent resulted in 
a reversal of the conviction and release of the petitioner, 81 

statistics which are confirmed in Justice Frankfurter's sup­
plementary opinion in Brown v. Allen, decided February 
9, 1953. In this opinion frank admission is made that "the 
writ has possibilities for evil as well as for good," that abuse 
of it "may undermine the orderly administration of jus­
tice," the responsibility for which "rests largely with the 
States," and in consequence "weaken the forces of author­
ity that are essential for civilization."" 

,r2. In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a State shall be party, 
the Supreme Court shall have original jurisdiction. In all 
the other cases before mentioned the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with 
such exceptions and under such regulations as the Con­
gress shall make. 

Jurisdiction is either original or appellate. In Marbury v. 
Madison, the case in which the Court first pronounced an 
act of Congress unconstitutional, it was held that Congress 
could not extend the original jurisdiction of the Supreme 
Court to other cases than those specified in the first sen­
tence of this paragraph." But, if a case "in which the State 

II Wade v. Mayo, 534 U.S. 671, 681 (1948). 
as Brown v. Allen, 344 U.S. 445 (1955). All quoted passages are from 

Justice Frankfurter's supplementary opinfon, ibid., 488-515. 
u I Cr. 157 (18o5). This holding was anticipated by CJ. Ellsworth in 

his opinion in Wiscart v. Dauchy, 5 Dall. p1 (17g6). 
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ies." This relationship obviously calls for the active fidelity 
of both categories of officialdom to the Constitution. 

A "religious test" is one demanding the avowal or re- A "Rcli­
pudiation of certain religious beliefs. While no religious gious Test" 
test may be required as a qualification for office under the 
United States, indulgence in immoral practices claiming 
the sanction of religious belief, such as polygamy, may be 
made a disqualification. 5° Contrariwise, alleged religious 
beliefs or moral scruples do not furnish ground for e asion 
of the ordinary duties of citizenship, like the payment of 
taxes or military service, although, of course, Congrm may 
of its own volition grant exemptions on such grounds. The 
related subject of "religious freedom" is discussed immedi-
ately below. 

"Oath or affirmation": This option was provided for the 
special benefit of Quakers. 

ARTICLE VII 
1The ratification of the conventions of nine States shall be 
sufficient for the establishment of this Constitution betwec:n 
the States so ratifying the same. • ....--

The Articles of Confederation provided for their own The C.Onsti­
amendment only by the unanimous consent of the thirteen tution an 
States, given through their legislatures. The provision made Act of . 
for the going into effect of the Constitution upon its ratifi- Revoluuon 
cation by nine States, given through conventions called 
for the purpose, clearly indicates the establishment of the 
Constitution to have been, in the legal sense, an act of 
revolution. 

1Done in convention by the unanimous consent of the States 
present, the seventeenth day of September, in the year of our 
Lord one thousand seven hundred and eighty-seven, and of 

49 Clark, New Federalism, cited above; Corwin, Court Over Constitution, 
148-168 (Princeton University Press, 19!18). 

50 Reynolds v. U.S., g8 U.S. 145 (1878); Mormon Church v. U.S., 1!16 
U.S. 1 (18go), support this proposition, usuming they are still law of the 
land. 
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the independence of the United States of America the twelfth. 
In witness whereof we have hereunto subscribed our names. 

George Washington, President, and Deputy from Virginia. 
New Hampshire-John Langdon, Nicholas Gilman. 
Massachusetts-Nathaniel Gorham, Rufus King. 
Connecticut-William Samuel Johnson, Roger Sherman. 
New York-Alexander Hamilton. 
New Jersey-William Livingston, David Brearly, William 

Paterson, Jonathan Dayton. 
Pennsylvania-Benjamin Franklin, Thomas Mifflin, Robert 

Morris, George Clymer, Thomas Fitzsimons, Jared Inger­
soll, James Wilson, Gouverneur Morris. 

Delaware-George Read, Gunning Bedford, Jr., John Dick­
inson, Richard Bassett, Jacob Broom. 

Maryland-James McHenry, Daniel of St. Thomas Jenifer, 
Daniel Carroll. 

Virginia-John Blair, James Madison, Jr. 
North Carolina-William Blount, Richard Dobbs Spaight, 

Hugh Williamson. 
South Carolina-John Rutledge, Charles Cotesworth Pinck· 

ney, Charles Pinckney, Pierce Butler. 
Georgia-William Few, Abraham Baldwin. 

ATIEST: WILLIAM JACKSON, Secretary. 

AMENDMENTS' 

The "Bill THE first ten amendments make up the so-called Bill of 
of Righu" Rights of the National onstitution. They were designed 

to quiet the fears of mild opponents of the Constituti~n 
in its original form and were proposed to the State legis­
latures by the first Congress which assembled under the 

f Constitution. They bind only the National Government 
Y and in no wise limit the powers of the States of their own 

/ independent force; 1 but the rights which they protect 
I 

1 The first ten amendmenu were .Er~ iD. ~ and adopted in 810 
dayr."rhe Elevenfli 1\m8fcfment was proposed in ~7~_ ~nd adopted ~n 
5!19 days. The ~tq,li Amendment was proposed in~and adopted m 
119 days. The Thirteenm Amendment was proposed I~ and adopted 
in 509 days. e ourteenth Am_endmentJ was pro iq 1866~ and 
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against the National Government are, nevertheless todar 
not infrequentl~ against State authority under 
the CoµFt's interpretation of the "due process" clause of 
the Fourteenth Amendment. 8 

, t e e 1cacy o the Bill of Rights as a restriction on 
the National Government is confined to the territorial lim­
its of the United States, including within tnat term tTie "m­
corporated" territories (see p. 1 73), except when "funda­
mental rights" are involved, it being for the Supreme Court 
to say what rights are "fundamental" in this sense.• The 
right to trial by jury, an inherited feature of Anglo-Ameri­
can jurisprudence, is not such a right;• immunity from 
"cruel and unusual punishment" is.' 

AMENDMENT I 

Congress shall make no law respecting an establishment of 
~eligion, or prohibiting the free exercise thereof; or abridg-
ing the freedom of speech or of~; or the right of the /1/. / 
people peaceably to assemble, and to petition the govern- / I 
ment for a redress of _grievances. 

In the case of Gitlow v. New York, decided in 1925,1 the 
Court, while affirming a conviction for violation of a State 

adopted in 768 days. The Fifteenth Amendment was proposed in 186g 
and adopted in 556 days. 'i"lie S1xfeenth Amendment was propoaea in 
1909 and adopted in 1178 days. The Seventeenth Amendment was pro• 
posed in 1911 and adopted in 559 days. The Eighteenth Amendment 
was proposed in 1917 and adopted in !Jg6 days. The Nineteenth Amend• 
ment was proposed in 1919 and adopted in 444 days. The Twentieth 
Amendment was proposed in 19!J1 and adopted in lJl7 days. The Twenty­
first. ~mend~ent was pro~ in 195lJ and adopted in 186 days. For these 
staUsucs, which were rompiled by Hon. Everett M. Dirksen of Illinois, see 
the New York Ti-s, February 11, 1957. Several of the amendmenta were, 
however, the outcome of many yean of agitation. 

2 B.arron v. Ball., 7 Pet. 145 (1855). According to Mr. Warren, "In at 
least twenty cases between 1877 and 19<>7, the C.Ourt was called upon to 
rule upon this point and to reaffirm Marshall's decision of 1855." "The 
N_ew 'Liberty' under the Fourteenth Amendment," lJ9 Harvard Law Re­
view, 4lJI, 4!J6 (1916). 

a See Gitlow v. N.Y., 268 U.S. 651 (1915); Near v. Minn., 185 U.S. 697 
(1951); Powell v. Ala., 187 U.S. 45 (190); Palko v. C.Onn., !JOI U.S. lJ19 
(1957). 

• Downes v. Bidwell, 181 U.S. 244 (19111). 
6 Dorr v. U.S., 195 U.S. 158 (1904). 
1 Weems v. U.S., 117 U.S. 549 (1910). 

l 268 U.S. 651 (1915). 
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Extension statute prohibiting the advocacy of criminal anarchy, de­
of the dared: "For present purposes we may and do assume that 

"Freedoms" freedom of s eech and of the re..,_which are protected 
of Amend y e 1rst en ment from abridgment by Congress-

ment I to 1 • h d •1·b • ' the States are among the fundamental na !!&£._ts an 1 erties 
protected by the due process clause of the .. Four~een~ 
Amendment from impairment by the States. 1 This dic­
tum became, two years later, accepted dactri.ne when the 
Court invalidated a State law on the ground that it abridged 
freedom of speech contrary to the due process clause of 
Amendment XIV.• Subsequent decisions have brought the 
other ri hts saf arded by the First Am~ndment, freedom 
of religion,' freedom of the press,• and the right of peace­
able assembly,• within the rotecti ~ Fourteenth. 
In consequence of this development, cases dealing with the 
safeguarding of these rights against infringement by the 
States are at one or two points included in the ensuing 
discussion of the First Amendment, and especially those 
arising under the establishment of religion clause. 

Two Views "An establishment of religion": Two theories regarding 
of "Estab- the meaning and intention of this clause have confronted 

lishment of each other in recent decisions of the Court. According to 
Religion" one, what the clause bans is the preferential treatment of 

any particular religion or sect by government in the United 
States. This theory has the support of Story, except for 
the fact that he regarded Congress as still free to prefer 
the Christian religion over other religions. 7 It is also sup­
ported by Cooley in his Principles of Constitutional Law, 
where it is said that the clause forbids "the setting up or 
recognition of a state church, or at least the conferring 
upon one church of specia~ favors a~d advantages whi~h 
are denied to others."' This concept10n of the clause 1s, 
moreover, foreshadowed in the Northwest Ordinance of 
1787, the third article of which reads: "Religion, morality, 

I Ibid. 666. 
• Fiske v. Kan., 174 U.S. 58o (1927). 
, Cantwell v. Conn., 510 U.S. 2g6 (1940). 
• Near v. Minn., 183 U.S. 6g'] (1931). 
e DeJonge v. Ore., 199 U.S. 555 (1957). 
, 1 Story, Comm.s., §§1870-1879 (1833). 
• C.OOley, Principle6, 114-115 (ed. ol 18g8). 
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and knowledge being necessary to good government and 
the happiness of mankind, schools and the means of edu­
catio~ shall forever be encouraged."" In short, religion as'/ 
such 1s not excluded from the legitimate concerns of gov- , 
emment, but quite the contrary. 

:he other theory was first voiced by Jefferson in a letter 
~h1ch he wrote a group of Baptists in Danbury, Connecticut 
1~ 1802. Here it is asserted that it was the purpose of the 
First Amendment to build "a wall of separation between ~ 
Ch~rch _and Stat~."10 Seventy-seven years later Chief Justice 
Waite, m speakmg for the unanimous Court in the first 
Mo~on Church case, in which the right of Congress to 
forbid polygamy in the territories was sustained charac­
terized this statement by Jefferson as "almost an a~thorita-
tive declaration of the scope and effect of the amend­
ment."11 

In the firs~ of a series. of recent cases, a sharply divided 
~ourt, speaking by Justice Black, sustained, in 1947, the 
nght of l~l autho~ties in New Jersey to provide free 
ttansportat1on for children attending parochial schools u 

bu~ accompanied its holding with these warning words, 
which appear t? have had, at that time, the approval of 
most of the Jusuces: "The 'establishment of religion' clause 
of the First Amendment means at least this: Neither a 
sta~e nor the Federal Government can set up a church. 
~either can pass laws which aid one religion, aid all reli­
gions, or prefer one religion over another. Neither can 
force nor influe~ce a pe~n to go to or to remain away 
~om ch~rch agamst his will or force him to profess a be­
lief or d1Sb~Ii~f in any religion. No person can be punished 
for entertammg or professing religious beliefs or disbe-

Ed' H. S. Commager (ed.), Documents of lfmerican Hutory, 11 8, 
1 

•
1 

(•rd 
., 1947)- ., ., 

:: Saul K. Padover (ed.), The Complete JeUerson, 518-519 (1943). dttsJ Reynolds v. U.S., g8 U.S. 145, 164 (1879). In his and Inaugural Ad-
.' Jefferson_ '?'Pressed a very different, and presumably more carcfull 

Wl!s~ered, op1mon .upon the purpose of Amendment I: "In matters 0I ?digi?n, I have considered that its free exercise is placed by the Constitu­
~ mdependent of the powers of the general government." This was 
sap1d three yean a_fter the Danbury letter. 1 Richardson, Meaage

6 
and 

apers of the Prendents, 379 (Ed. of 1909). 
12 Everson v. Board of Education, 3!JO U.S. 1 (1947). 
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ments of their respective faiths, ashore and afloat, employ­
ing for the purpose property belonging to the United 
States and dedicated to the services of religion. Under the 
Servicemen's Readjustment Act of 1944, eligible veterans 
may receive training at government expense for the minis­
try in denominational schools. The schools of the District 
of Columbia have opening exercises which 'include a read­
ing from the Bible without note or comment, and the 
Lord's Prayer.' "ir 

Justice Reed's views were not without effect. In 195i 
the Court, six Justices to three, sustained a New York City 
"released time" program under which religious instruction 
must take place off the school grounds and numerous other 
features of the Champaign model are avoided. 11 Speaking / 
for the majority, Justice Douglas said: "We are a religious {{ X 
people whose institutions presuppose a Supreme Being. ... 
We guarantee the freedom to worship as one chooses. We 
make room for as wide a variety of beliefs and creeds as 
the spiritual needs of man deem necessary. We sponsor an 
attitude on the part of government that shows no partiality 
to any one group and that lets each flourish according to 
the zeal of its adherents and the appeal of its dogma. When 
the state encourages religious instruction or cooperates 
with religious authorities by adjusting the schedule of 
public events to sectarian needs, it follows the best of our 
traditions. For it then respects the religious nature of our 
people and accommodates the public service to their spir-
itual needs. To hold that it may not would be to find in 
the Constitution a requirement that the government show 
a callous indifference to religious groups. That would be 
preferring those who believe in no religion over those 
who do believe. We find no constitutional requirement 
which makes it necessary for government to be hostile to 
religion and to throw its weight against efforts to widen 
the effective scope of religious influence.'' 19 

Farther back, in 1899, the Court held that an agreement C.Oncessions 
between the District of Columbia and the directors of a to the 

11 Jbid. 15!1·154• u Zorach v. Cla1110n, !145 U.S. so6 (1951). 
19 Jbid. 51!1-!114· JJ. Bladt, Frankfurter, and Jaclt!on dissented. 
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• • 1 ·ntiffs in libel suits that if they are 
is a not1ficat1on to t a1 ffi e holders or office seekers, they 
unlucky enough to e i ~der the almost impossible bur-
must be prepared to s ou . 1 1· "" 

• d E dant's "s ta ma tee. 
den of showmg e en ak" y Justice olmes, rejected 

Blackstone In 1go7 ~e Court~~eFo:~feenth Amendment rendered 
Accepted. the ~ontenuon_ tha~ States "a prohibition similar to th~t 

then apphcable agamS
t ~ time endorsed Blackstone, m 

Rejected in the First," and at e salm~assachusetts case: "The r 
words drawn from _an ear Y rshi ] extends as well to 
liminary freedom [1.e., frothm censbosen1u!ni punishment m~y h f I t the true; e su '"l.: -

t e a se as o the false."11 Even as late as 1922 
extend to the true as to C "d• "Neither the 

• 'fiP- caking for the ourt, sa1 . 
Justice r1tney, sp other provision of the 
Fourteenth Amendme~t nor any. ses u on the States 
Constitution of the Umted States impoch' pthe 'li f 

• • b 'freedom of spee or any restncuon a out . h • h •h,., pgntion 
·1 • .. .. Gitlow v. New York, m w tc ~ s1 ence ... • 

1 b d d came three years ater. 
was a an_ one 'e so-called "clear and present da~.r. doc­

The "Clear 'Meantime 
th 

. This formula lays down 
and Present trine" had made its appearance. tterance can be penal-

Dangcr ... the requirement that before an_ u . occurred "in 
Shibboleth ized by government it must, ordmanly, have to 

• have been of such a nature as 
such circumstances or da .. that it would bring 
create a clear and pres~nt. _nger er of overnment 
bo t "substantive evils' withm the pow g_ . · 

a u ti· whether these conditions exist t." The ques on 
to preven nd ultimately for the Supreme 
is one o~ law for the courf~e First and/or the Fourteen~h 
Coun, m enforceme?t o . of i·ts power of review m 

d t·aa and m exercise d 
Amen me~ , th Court is entitied to review broadly fin . 
these prem1Sesf 1 e rts whether State or federal. sa ings of facts o ower cou ' . 

• • • t Government, 157•159n. (Low• 
a, See Edwar~ S. c.orwm, L'.b~l aga~'::nstitutional Limitations, <=!1· 

1
1; 

siana State Univ. Press, 1948), I hcy,l'Teu ,f Study of the Doctnne of A D 900 Freedom o t e • 
Samue~/i d. ,,.,:leg;" (C.Olumbia Univ. Press, 1914). 
"Qual• e U.S 54 461-461 (1907). 

II Pattcr,on v. ~lo., •~ "ciicdt 159 U.S. 550, 54!1 (1911). 
ae Prudential Life Ins. • v. U.S (1919} 
"Schenck v. United ~~tcs, 

1
49 •0 •0t\nion i~ Whitney v. Calif., 174 

aa See Justice Brande1S cxl!_icumcd beg low 
}• and cases review · 

U.S. 5~7 (
1
9•K7 •-•4 • 174 U.S. •So (1917). ae Fiske v. a, ...... , ., 
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The formula emerged in the course of a decision in 1919, -
hotling that the circulation of certain documents consti-
tuted an "attempt," in the sense of the Espionage Act of 
1917, to cause insubordination in the armed for~es and to 
obstruct their recruitment.'° Said Justice Holmes, speaking 
or the Court: -UW-e admit that in many places and in ordi­

nary times the defendants in saying all that was said in the 
circular would have been within their constitutional rights. 
But the character of every act de_eends upon the circum­
stances in whicli it is done .... The most stringent protec-

tion oflree speech would not protect a man in falsely shout­
ing fire in a theatre and causing a panic. It does not even 
protect a man from an injunction against uttering words 
that have all the effect of force .... The question in every 
case is whether the words used are used in such circum­
stances and are of such a nature as to create a clear and 
present danger that they will bring about the substantive 
evils that Congress has a right to prevent. It is a q__uestion 
o( roximity and d~ee." 61 -

Whether Justice Holmes actually intended here to add 
a new dimension to constitutional freedom of speech and 
press may be seriously questioned, inasmuch as in two 
similar cases following shonly after, in which he again 
spoke for the Court, and in which prosecutions under the 
Espionage Act were sustained, he did not allude to the 
formula. u Moreover, when a case did arise in which the 
formula might have made a difference, even Justices de­
clined to follow it." This time, however, Justice Holmes, 
accompanied by Justice Brandeis, dissented on the ground 
that defendants' utterances did not create a clear and pres­
ent danger of substantive evils. From this time forth in 
the course of the next twenty years, these two Justices filed 
numerous opinions, sometimes in dissent, sometimes in 
affirmation, of rulings of the Court in freedom of speech 
cases in which the "clear and present danger" test was 

,o Note 57 above. 
u 149 U.S. at 51. 

ta The reference is to Frohwcrt v. U.S .• 149 U.S. 104; and Debs v. U.S .. 149 U.S. Ill, 
"Abrams v. U.S., 150 U.S. 616 (1919). 
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who assist in the conduct of such meetings cannot be 
branded as criminals on that score. The question ... is 
not as to the auspices under which the meeting is held 
but as to its purposes; not as to the relations of the speakers, 
but whether their utterances transcend the bounds of the 
freedom of speech which the Constitution protects.''" Even 
so, the right is not unlimited. Under the common law any 
assemlilage was unlawfuf which aroused the apprehensiom 
of "men of firm and rational minds with families and 
property there," and it is not unlikely that the First Amend­
ment takes this principle into account." 

The Right Furthermore, the right of petition too has expanded. It is 
to Lobby no longer confined to demands for "a redress of grievang!s," 

in any accurate meaning of these words, but com.Er_e~ds 
demands for an exercise by the government of its ~wers 
in furtherance of the interests and _prosp_erity of the peti­
tioners, and of their views on politically contentious mat­
ters. On this ground, two recent decisions of lower federal 
courts sitting in the District of Columbia have cast doubt 
on the constitutionality of the Federal Regulation of Lob­
bying Act of 1946, under which more than 2,000 lobbyists 
have registered and 495 organizations report lobbying con­
tributions and expenditures. 118 In disposing of the second 
of these cases the Supreme Court indicated that while Con­
gress undoubtedly possesses power to investigate the modus 
operandi of lobbying activities and their influence on 
public opinion, such inquiries may conceivably take such 
a range as to encounter the prohibitions of Amendment 1.0 

AMENDMENT II 
A well-regulated militia being necessary to the security of a 

ee De Jongc v. Ore., •99 U.S. 555, 564-565 (1957). See also Hague v. Com. 
for lndust'l Organization, 1107 U.S. 4g6 ( 1959). i \( "See a valuable article by J. M. Jarrett and V. A. Mund, "The Right 
of Aaembly.'' 9 New York University Law Quarterly Review, 1-58 (1951). 
People v. Kerrick, ir61 Pac. Rep. (Calif.) 756 (19•7); and State v. Butter• 
worth, 104 N.J.L. 579 (1gir8), are two modem cases on the subject which 
were thoroughly argued and carefully decided. 

ea U.S. Code, tit. 1, §§161-170: National Aaso. of Manufacturers v. 
McGrath, 1011 F. Supp. 510 (1951); Rumely v. U.S., 197 F. (1nd) 166, 174• 
175 (1951). 
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AMENDMENT XIV 

SECTION I 

"The Great All persons born or naturalized in the United States, and sub­
Fourteenth ject to the jurisdiction thereof, are citizens of the United 

Amend- States and of the State wherein they reside. No State shall 
ment" make or enforce any law which shall abridge the privil~es 

or immu ·ties of ciw.ens of the United States; nor shall any 
State deprive any person of life, liberty or property, without 
due process of law; nor deny to any person within its juris­
diction the equal protection of the laws. 

The opening clause of this section makes national citizen­
ship primary and State citizenship derivative therefrom. 
The definition it lays down of citizenship "at birth" is not, 
however, exhaustive, as was pointed out in connection with 
Congress's power to "establish an uniform rule of naturali­
zation." 

"Subject to the jurisdiction thereof": The children born 
to foreign diplomats in the United States are not subject 
to the jurisdiction of the United States, and so are not 
citizens of the United States. With this narrow exception 
all persons born in the United States are, by the principle 
of the Wong Kim Ark Case, entitled to claim citizenshi 
of the United States.1 

Judicial Re- "The privileges or immunities of citizens of the United 
peal of the States" were held in the famous Slaughter House cases, 
"Privileges decided soon after the Fourteenth Amendment was added 
and 1~~: to the Constitution, to comprise only those privileges and 

~;ues immunities which the Constitution, the laws, and the trea-
ause ties of the United States confer, such as the right to engage 

in interstate and foreign commerce, the right to appeal in 
proper cases to the national courts, the right to protection 
abroad, etc.; but not "the fundamental rights," which were' 
said still to adhere exclusively to State citizenship. 2 

Following this line of reasoning, which renders the clause 
tautological, the Court ruled in 1920, in United States v. 
Wheeler,8 that the right to reside quietly within the State 

1 169 U.S. 649 (18g8). 
116 Wall. 56, 71, 77-79 (1875). See also Twining v. N.J., u 1 U.S. 78, 97 

(1go8). 
1 154 U.S. 181. 
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i 

The" olice ower" ·s t!!_~wer of the ~ ''.t.o..pro- Judicial 

/ 

mote Jhe public health, saTety;-morals, and general wel- Supervision 
"'- Tare"; or, as it has been more simply and comprehensively ~fPtbl~ 

d 
....,._..,.. . 01ce 

escrrnea, "the pow.er. to go~em meo aod lbJQgl'." 16 Power" 
Under the present-day interpretation of "liberty," "prop- under 

erty," and "due process of law," this power is toda con- Amendment 
fronted at CYery tum bi the n's ,P-.™1:. of judicial re- XIV 
view. Some statistics are pertinent in this connection. 

urmg the first ten years of the Fourteenth Amendment, 
hardly a dozen cases came before the Coun under all of its 
clauses put together. During the next twenty years, when the 
laissez-faire conception of governmental functions was being 
translated by the Bar into the phraseology of Constitu­
tional Law, and gradually embodied in the decisions of the 
Court, more than two hundred cases arose, most of them 
under the "due process of law" clause. During the ensuing 
twelve years this number was more than doubled--a ratio 
which still holds substantially. 11 

During this later period, moreover, an increasing rigor 
was to be discerned in the Court's standards, especially 
where legislation on social and economic questions was 
concerned. Prior to 1912 the Court had decided 98 cases 
involving this kind of legislation. "In only six of these 
did the Court hold the legislation unconstitutional. From 
1913 to 1920 the Court decided 27 cases of this type and 
held seven laws invalid"; while between 1920 and 19so, 
out of 53 cases, the Court held against the legislation in­
volved in fifteen.11 

The same result appears from another angle when we 
compare an early case in this field of judicial review with 
a comparatively recent one. In Powell v. Pennsylvania,17 

u License Cases, 5 How;, 504, 583 (1!47). See also Charles River Bridge 
Co. v. Warren Bridge, 11 PeL 410, 547-548 (1837); the Slaughter House 
Cases, cited above in note a; Barbier v. Connelly, 113 U.S. 27 (1885), and 
scores of other cases. 

u Charles W. Collins, The Fourteenth Amendment and the States, 188-
106 (Boston, 1911). See also Benjamin R. Twi11, l.Awyen and the Comtitu­
tion, How l.Ai.sse,: Faire Came to the Supreme Court, chs. u-vu (Princeton 
Univcnity Press, 1941). 

11 Professor (now Justice) Felix Frankfurter, "The Supreme Court and 
the Public," Forum, June 1930, p. !1!13· 

u 117 U.S. 678 (1888). 
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decided in 1888, the Court sustained an act prohibiting 
the manufacture and sale of oleomargarine, taking the 
ground that it could not say, "from anything ?f which it 
may take judicial cognizance," that o~eom~rgarme was not 
injurious to the health, and that this bemg t~e case. the 
legislative determination of facts wa~ con~lus1ve. Thirty­
six years later we find the Court settmg aside a Nebraska 
statute requiring that bread be sold in pound and half­
pound loaves, on its own independent finding that the al­
lowance made by the statute for shrinkage o~ the _loaves 
was too small. Entering upon an elaborate d1scuss1on of 
the entire process of bread-making the Court pronounced 
the act "unnecessary" for the protection of buyers against 
fraud, and "essentially unreasonable and arbitrary." 18 In 
short, the case furnishes a perfect example of what was 
above characterized as "broad review," and that in a con­
nection with a case which had no apparent wide-reaching 
implications of any sort. 

The Commenting upon this general development, the late 
Supreme Professor Kales once suggested that attorneys arguing "due 
.. Court as process cases" before the Court ough~. to address ~e i?,~ 
•
3 

Super- tices not as "Your Honors," but as Your Lordships. 
legislature" . d b M 

Similarly Senator Borah, m the Senate e ate on r. 
Hughes's nomination for Chief Justice, declared that the 
Supreme Court had become, under the Fourteenth Amend­
ment, "economic dictator in the United States"; 10 and in 
the Bread case, just mentioned, Justice Brandeis, disse~t­
ing, characterized the Court as "a superlegislat~re," while 
similar views were expressed by the late J ust1ce Holmes 
shortly before his retirement from the Court. 

No doubt there was an element of exaggeration in some, 
or even all, of these expressions--no doubt, too, it wou!d 
be rather difficult to indicate very precisely just wherein 
the exaggeration lay. The Court, of course, has no power 
to initiate legislation; and even before it can "veto" an 

11 Burns Baking Co. v. Bryan, 164 U.S. 504 (1gs4). See also Weaver v. 
Palmer Bros., ll']O U.S. 4011 (19a6). 

11 Ill American Political Science Review, ll4l (1918). 
20 New YorA: Times, February Ill, 1950. 
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~t it must wait for a case to .arise. ..u.ndtt it. Yet a case is 
sure to arise sooner or later, and under modem practice 
sooner rather than later. One difference which lawyers are 
apt to stress be_tw~e,:i the J>?int of view of a court exercising 
the power of Jud1c1al review and an executive exercising 
the veto _power, is that ~-hich is supposed to result from 
the doctrme of stare decis,s. A court, it is said, is apt to re­
flect that a pi:esent decision will be a future precedent. But 
~en, e~ecut1ves are apt so to reflect too; while the fact 
1s that m the field of constitutional law the doctrine of 
stare decisis is today very shaky.11 

T~e really distinctiv~ thing about the Supreme Court "Social 

considered as a governing body is that its make-up usu- Philoso­
ally ~ha~ges very gradually, so that for considerable inter- phies" of 
~als _u wtl~ be foun,? to be under the sway of a particular the Jwtices 
social philosophy, the operation of which in important 

cases becomes a matter of fairly easy prediction on the 
part of those ~ho follow the Court's work with some care. 
Th~ Cour_t which set aside the Income Tax Act of 18g4 and 
wh~ch ret_1~ed the Sherman Act into disuse for some years 
by ~ts dec1S1on in the Sugar Trust case22 was also the Court 
which ten years later in Lochner v. New York21 held void 
as "unreasonable and arbitrary" an act regulating the hours 
of labor in_ bakeries. But another decade, and a "liberal" 
court sustamed without apparent effort a general ten-hour 
law

2
' and upheld compulsory workmen's compensation.2s 

Then from 1920 followed a Court of conservative outlook 
a Court prone to take a decidedly astringent view of all gov~ 
e~menta~ powers except its own, and to frown upon legis­
lative pro1ec~, whether State or national, which were calcu­
lated to curtail freedom of business judgment. The outlook 

21 
See Prof~r Powell's words in 5a Columbia Law Review 768 ( )· 

also J. Brandeis' dissenting opinion in Burnet v. Coronado Oil anJ 9!~ 
~-• ~5 U~. 595, 40/)•4og and_ notes (1951); also J. Jacbon'a opinion for 
~ e d' urt. 1'! H~lvermg v. Griflitha, 518 U.S. 571, note 51 (,

945
). also J 

ee • op101on ior the Court in Smith v. Allwright U.S ,;, • 
note ,o. (1944); also J. Roberts, in the same case, at p'. ::;. • .,..9, 665, 22 

United States u. E. C. Knight Co., 156 U.S. 1 (18g
5
) 2s ig8 U.S. 45 (1905). • 

2
: Bunting u. Ore., a45 U.S. 4l6 (1917). 2 

New York Central R. R. Co. v. White, 1143 U.S. 188 (1917
). 
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of the present Court, on the other hand, stems from "the 
Constitutional Revolution" of 1937, and is in general favor­
able to governmental activity at all levels. In fact, since 
1940 the Court has revamped our Constitutional Law 
pretty thoroughly ... 

Summing up: In consequence of the modem doctrine 
of due process of law as "reasonable law," ·udicial • 
ceases to have definite, statable limu;; and while the ex­
tent to which the Court will recanvass the factual justifi­
cation of a statute under the "due process" clauses of the 
Constitution often varies considerably as between cases, 
yet this is a matter which in the last analysis depends upon 
the Court's own discretion, and on nothing else. 

Rate and In the famous case of Munn v. Illinois 11 which was de­
~ce cided in 1876, the Court ruled that the State's police power 

Regulation extended to the regulation of the prices set by "businesses 
affected with a public interest"; and it later held that 
whether a business was of this character depended on cir­
cumstances. Thus the rental of houses in the City of Wash• 
ington during wartime was held to be such a business, as 
was the insurance business nonnally. 21 Later, however, the 
Court virtually contracted the term to public utilities,2' 
holding, as we saw earlier, that their charges were subject 
to regulation so long as the price fixed by public authority 
yielded "a fair return on the value of that which is used 
for the benefit of the public" (see pp. 34-35). Then in Neb-

21 The closest parallel to recent sweeping changes in the Court's mem• 
bcrahip is that which occurred during the two years immediately following 
Marshall"s death, when a new Chief Justice and five new Associate Justices 
came to the Bench. On the "constitutional revolution" which ensued in 
consequence, see Warren, The Sutn"eme Court in United States History, II, 
ch. 1. It should be noted, however, that the "constitutio¥). rev~" 
which has taken place since 1957-was rcillflaunchcd bcfou:. any ~e 
in the Court's pcnonncC The proof of this is to be found in Volume 501 
of !he umred States Supreme Court Reports, with which it is interesting 
to compare Volume XI of Peter's Reports, exactly 100 years earlier. See 
further the present writer's Constitutional Revolution, Ltd. (Claremont 
Colleges, Claremont, 1941). 

27 94 U.S. 115. n Block v. Hirsh, 156 U.S. 155 (1911); German Alliance Co. v. Lewis, 

15!1 U.S. 589 (1914). 
21 Wolff Packing Co. v. C't of lndust1 :Relations, 161 U.S. 511 (1915). 
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bia v. Ne~ York,~0 w?ich was decided early in 1934, the 
Court, agam altering 1ts approach, laid down the doctrine 
that th~r~ is no c!?5ed category of "businesses affected with 
a pubhc interest, but.that the State by virtue of its police 
pow~r ~y regulate prices whenever it is "reasonably neces­
sary for !t to do so m the public interest; and on this basis 
~as susta1?ed a New York statute providing for the regula­
tion o_f mil~ prices in that State. Commenting at the time 
o~ this decmon, the late Hon. James M. Beck declared, 
: 1th som~ exa~ration, however, that the Court had 
ca~ml~.discarded_ 1~s decisions of fifty years," without even 

pay1~g those decmons the obsequious respect of a funeral 
orat1on."11 Subsequent decisions further illustrate the new 
outlook.82 

During and after the first World War many State le_gis-F ed 

~passed acts imp?sing restraints u_pon freedom of s~°::! 
speec?, press, and teaching and learniqg. In deciding the Press 
1J.Uest1011 whether such measures were within the police 
power the Court came early to adopt the theory that the 
word "liberty" of the Fourteenth Amendment covers such 
freedoms and hence protects them against "unreasonable" 
State acts. A statute forbidding the teaching of subjects in 
anhy but the English language was held void as to private 
sc ools 88 as was al h' h b . , so an act w 1c , y requiring that all 
chddr~n atte?d the public schools, practically forbade their 
atten~mg pn~ate _schools." On the other hand, the Court 
s~stamed legisl~uon penalizing advocacy of the use of 
v1olenc~ to bnng about social and political change aa 

though 1t later qualified its endorsement with the doctri~e 
~at for a person to be validly held under such an act his 
.1~am1.9.~ory words must have come near to inciti..!!&..!Q 
actual violence-the "clear and present danger" doctrine, 

BO 191 U.S. 501 (1954). 
81 Congreuional Record Ma ch 
12 Highland Farms Dairy ~ 14• 1954, P· 548o (unofficial paging). 

Yeomans, so1 Us 
1 

(i )~· 
0 

gncw, !100 U.S. 6o8 (1957); Townsend v. 
Power Commisslo~ 4!. n

0
957 ' 1scn v. Neb., 515 U.S. 156 (1941); Federal 

aa ~eyer v. Neb., 161 tis. ~:utgt~r Co., 510 U.S. 591 (1944), 
u P1_erce v. Society of Sistcn, 268 U.S 510 f1gt5) 
aa G1tlow v. N.Y., 168 U.S. 651 (1n•5·)· Wbitn • Calif (1917). "" • t:y v. ·• 174 U.S. 557 
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in short. 11 ~may peo le be unishe<! for particiE_~g 
in ~ meeting under the au5_R.ices of ao organization which 
is charged with advocating violence as a political met od, 
so long as the meeting itself was orderly and did not ad­
vocate illegal action!' Likewise, a statute which forbade 
in all circumstances the carrying of a red flag as a symbol 
of opposition to government was set aside;11 also one 
which, as interpreted by the highest State court, made pun­
ishable the joining of an organization teaching the inevi­
tability of "the class struggle."ae or may a State authorize 
a previous restraint upon scandalous and defamatory publi­
cations by the device of authorizing its courts to enjoin 
them as "nuisances";*° and by the same token a munici­
pality may not require a license for the peaceable distribu­
tion of books, pamphlets, and handbills.' 1 Indeed, a munici­
pality may not, with the object of keeping the streets from 
being littered, penalize the distribution of such matter to 
paMers-by in the streets, the Court being of the opinion 
that "any burden imposed upon the public authorities in 
cleaning and caring for the streets as an indirect conse­
quence of such distribution results from the constitutional 
protection of freedom of speech and press.''.a 

The Rights The cases just summarized treat freedom of spe.a;h. a.Ad 
of Labor pr~ primarilus a p_olitical ri_ght. Certain other decisions 

A 
uotldmer tbe of recent date treat it as an a 3unct of the "rights of labor.'' 

men ent A • h" d" • d • h H commencement m t 1s irecuon was ma e m t e ague 
Case,0 before mentioned (see p. 249), the decision in 
which was rested by two of the Justices on the due process 
clause of Amendment XIV. But the really creative cases 
for this significant development are Thornhill v. Ala­
bama," decided in 1940, and American Federation of La-

as Herndon v. Lowry, 501 U.S. 141 (1957). 
ar De Jonge v. Ore., 199 U.S. 555 (1956). 
aa Stromberg v. Calif .• 181 U.S. 559 (1950). 
aa Fiake v. Kan., 174 U.S. 58o (1917). 
,o Near v. Minn., 185 U.S. 697 (1951). 
,1 Schneider v. Irvington, 5o8 U.S. 147 (1959). 
n Ibid., 161. See also Lovell v. Griffin, 505 U.S. 444 (1958); Jamison v. 

Texas, 518 U.S. 415 (1945); and Manh v. Ala., 516 U.S. 501 (1946), Cf. 
Valentine v. Chrestensen, 516 U.S. 51 (1941). 

u Hague v. Com. for Indust1 Organization, !107 U.S. 4g6 (1940). 
"510 U.S. 88. 
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a benefit of a sort which the Court has denied to employers 
in Labor Relations cases.80 

Limits on For a brief period, moreover, strangers to the employer 
the Right were accorded an almost equal "freedom of com • -
to Picket tion" by p~cketing. 61 Subsequent cases, however, have rec­

ognized tnat, "while picketing has an ingredient of com­
munication it cannot dogmatically be equated with the 
constitutionally protected freedom of speech." 02 Without 
dissent the Court has held that a State may enjoin picketing 
designed to coerce the employer to violate State law by 
refusing to sell ice to non-union peddlers,53 by interfering 
with the right of his employees to decide whether or not to 
join a union, a. or by choosing a specified proportion of his 
employees from one race, irrespective of merit. 88 By close 
divisions, it also sustained the right of a State to forbid 
the "conscription of neutrals" by the picketing of a restau­
rant solely because the owner had contracted for the erec­
tion of a building (not connected with the restaurant and 
located some distance away) by a contractor who employed 
non-union men; 08 or the picketing of a shop operated by 
the owner without employees to induce him to observe 
certain closing hours. 81 In this last case Justice Black dis­
tinguished Thornhill v. Alabama and other prior cases, 
saying: "It has never been deemed an abridgment of free­
dom of speech or press to make a course of conduct illegal 
merely because the conduct was in part initiated, evidenced, 
or carried out by means of language, either spoken, written, 
or printed .... Such an expansive interpretation of the 
constitutional guaranties of speech and press would make 
it practically impossible ever to enforce laws against agree­
ments in restraint of trade as well as many other agreements 

•oThomas v. Collins, !11!1 U.S. 515, 545, 556 (1945). 
D1 American Federation of Labor v. Swing, 511 U.S. 1111 (1941); Bab!!I 

and Pastry Drivers v. Wohl, 515 U.S. 769 (1941); Cafeteria Emplo 
Union v. Gus Angelos, 510 U.S. 19!1 (1945). 

u Teamsters Union v. Hanke, !1!19 U.S. 470, 474 (1950). 
ea Giboney v. Empire Storage Co., 556 U.S. 490 (1949). 
H Building Service Union v. Gazzam, !1!19 U.S. 551 (1950). 
ae Hughes v. Superior Court, !1!19 U.S. 46o (1950). 
H Carpenters Union v. Ritter's Cafe, 515 U.S. 711, 718 (1941). 
11 Giboney v. Empire Storage Co., 556 U.S. 490 (1949). 
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teachers! If, as is generally understood, one man's right 
to swing his fists stops just short of where another man's 
nose begins, a somewhat similar rule must be presumed 
to hold in the field of religious activities. As Justice Jackson 
sensibly suggested, the Court ought to ask itself what would 
be the effect "if the right given these Witnesses should be 
exercised by all sects and denominations."•' Unfortunately, 
in nited 'States v. Ballard (see p. 195) Justice Jackson 
himself takes leave of common sense to indulge some high­
flown doubts that were evidently suggested to him by a 
perusal of William James's The Will to Believe.' 0 There 
is, nevertheless, one point on which the Coun appears to 
have achieved unity, to wit, on the proposition that the 
Constitution does not protect people in uttering obscene, 
profane, or libellous words-"fighting words"---even when 
uttered with pious intent. 71 

Another matter regarding which the Coun's attitude was "Clear and 
influenced by the "clear and present danger" formula was Present 
that of contem t of coun. In 1907 the Court, speaking by Danger": 
Justice Holmes, re se to review the conviction of an c;':;:,empt 
editor for contempt of coun in publishing articles and car-

0 
urt 

toons criticizing the action of the court in a pending case." 
It took the position that even if freedom of the press was 
protected against abridgment by the State, a publication 
tending to obstruct the administration of justice was pun-
ishable, irrespective of its truth. In recent years the Court 
not only has taken jurisdiction of cases of this order but 
has scrutinized the facts with great care and has not hesi-
tated to reverse the action of State courts. Bridges v. Cali-
fornia78 is the leading case. Enlarging upon the idea that 
"clear and present danger" is an appropriate guide in 
determining whether comment on pending cases can be 
punished, Justice Black said: "We cannot start with the as­
sumption that publications of the kind here involved actu-
ally do threaten to change the nature of legal trials, and 
that to preserve judicial impartiality, it is necessary for 

ea Douglas v. Jeannette, 519 U.S. 157, 18o (1945). 
10 511 U.S. 78, 95-94 (1944). 
n Chaplinsky v. N.H., 515 U.S. 568 {•Ma), 
72 Patterson v. Colo., 165 U.S. 455. Tl 514 U.S. 151 (1941). 
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judges to have a contempt power by which they can close 
all channels of public expression to all matters which touch . 
upon pending cases. We must therefore turn to the par­
ticular utterances here in question and the circumstances 
of their publication to determine to what extent the sub­
stantive evil of unfair administration of justice was a likely 
consequence, and whether the degree of likelihood was 
sufficient to justify summary punishment."a Speaking on 
behalf of four dissenting members, Justice Frankfurter ob­
jected: "A trial is not a 'free trade in ideas,' nor is the best 
test of truth in a courtroom 'the power of the thought to 
get itself accepted in the competition of the market.' ... 
We cannot read into the Fourteenth Amendment the free­
dom of speech and of the press protected by the First 
Amendment and at the same time read out age-old means 
employed by states for securing the calm course of jus­
tice.'' 11 On the whole, nevertheless, the Bridges case seems 
still to be law of the land. 78 

Parks and Incidental to certain of the cases above reviewed, the 
Streets as main feature of others, is the protection which the Court 

Public has erected in recent years for those who desire to use the 
Forums streets and the public parks as theatres of discussiQn, agita• 

tion, and propaganda dissemination. In 1897 the Court 
had unanimously sustained an ordinance of the city of Bos­
ton which provided that "no person shall, in or upon any 
of the public grounds, make any public address," etc., "ex­
cept in accordance with a permit of the Mayor," quoting 
with approval the following language from the decision of 
the Massachusetts Supreme Judicial Court in the same case: 

J "For the legislature absolutely or conditionally to forbid 
public speaking in a highway or public park is no more an 
infringement of the rights of a member of the public than 
for the owner of a private house to forbid it in the house. 
When no proprietary right interferes the legislature may 
end the right of the public to enter upon the public place 
by putting an end to the dedication to public uses. So it 
may take the less step of limiting the public use to certain 

a Ibid. 171. TD !114 U.S. 18!1·•1¼ (1941). 
18 See Pennekamp v. Fla., !118 U.S. !1!11 (1946): and Craig v. Hecht, 551 

U.S. !167 (1947). 
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"Equal "Equal protection of the laws": This clause was origi­
[>rotection nally intended for the benefit of the Negro freedmen; but 

~.l tbde in the famous case of Yick Wo v. Hopkins, decided in 1886, 
Laws an . . d d ch· ·d f h Legislative its protectton was exten e to mese rest ents o t e 
Classifica· United States, and at about the same time corporations 

tiom were also declared to be "persons" within the meaning of 
the amendment. 101 The clause does not automatically rule 
out legislative classifications. Indeed, substantially all legis­
lation involves claMification of some sort.

102 
What the clause 

appears to require today is that any classification of "per­
sons" shall be reasonably relevant to the recognized pur­
poses of good government; and furthermore, that there 
shall be no distinction made on the sole basis of race or 
alienage as to certain rights. Thus, it is reasonable as a 
measure for protecting game to deny aliens the use of shot­
guns, but it is not reasonable to deny them the right to 

work for a living.101 

Then in 1896 it was held in Plessy v. Fergusonm that it 
was reasonable for a State to require, in the interest of mini­
mizing occasions for race friction, that white and colored 
persons travelling by rail be aMigned se arate coaches, the 
quality of the accommodations afforded the two races being 
substantially equal; and in due course the same ruling was 
extended to public supported institutions of learning.

105 

This enlarged application of the "separate but equal" for• 
mula is no longer law of the land. It was first repudiated by 
the Court as to professional schools and schools of higher 
learning on the ground that for financial and other reasons, 
such as scarcity of available teaching talent, it was impos­
sible for certain States to provide equal facilities for the two 

101 Yick Wo v. Hopkins, 118 U.S. !156 (1886); Santa Clara County v. So. 

Pac. R.R. Co., 118 U.S. !194 (1886). 102 See e.g., Mo., Kan. and Tex. R. Co. v. May, 194 U.S. 267 (1go4), 
and Lindsley v. Natural Carbonic Gas Co., 1120 U.S. 61 (1911). Also, com• 
pare Buck v. Bell, •74 U.S. 100 (19ll7), and Skinner v. Okla., s16 U.S. 5~5 
(1941). In the former a sterilization statute applicable to mental defec­
tives in State institutions was sustained; in the latter a similar act ap· 
plicable to triple offenders was held void. 

10s Pats0ne v. Pa., 2s2 U.S. 1!19 (1914); Truax v. Raich, 2!19 U.S. !l!I (1915). 

10, 16!1 U.S. 5!17· 101 Cummings v. C'ty B'd of Educ., 175 U.S. 528 (1899); Gong Lum v. 

Rice, 275 U.S. 78 (19ll7). 
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races in these fields of instruction 1011 M • 
Court, in 

1950
, speakin .th f. oreover, said the 

Ne o 1 g w1 re erence to a segregated 
stufentsa~:Ohs ool, sl~c_h an ~nstitution could not offer its 

e qua llles which are in bl f • • 
measurement but which mak f capa e o _obJecUve 
school "10, I e or greatness m a law 
. · n a group of cases decided M 
it was held that like consideratio .. on. ay 17, 1954, 
to children in grade and hi h :;: ?ply with added force 
said Chief Justice Warre! s 00

. s. To separate them," 
Court "from others f . .

1
' speaking for a unanimous 

becau~e of th . o s1m1 ar age and qualifications solely 
to their statu:1rlrnacthe generates ~ feeling of inferiority as 

· e community that ff • 
hearts and minds in a way unl"k 1 may a ect their 

W 
1 e Y ever to be undon 

e conclude that in the field f d • e. • • • 
'separate but equal' has o 1 e ucatton the doctrine of 
facilities are inherently u:C:u~(~!~ ieiarate educational 
toe ourt touching cases still • en . u sequent orders of 
ultimate rule may be that 11 P . dmg suggest that the 
expense must be available a services prov~ded at public on a non-segregation basis. 

issoun ex rel. Gaines v Canada 1osM· • 
Okla., !1!12 U.S. 6!11 (1948); Sweatt v. Paint~/05 ~.s· 5!17 (19!18), Sipuel v. 
v. Okla. St. Regents. !1!1

9 
U.S. 607 ( ) • !1!19 • 6it9 (1950); McLaurin 

101 !1!19 U.S. at 6!14. " 1950 • 
10s The cases originated in Kansas South • • • • 

ware. They first reached the Cou t . • Carolina, Vrrgirua, and Dela-
mcnt in the 195!1 term Of th" r m 1951 and were put over for reargu­
lt "was la,._ly devot-.1 ·to the 1s. reargument the Chief Justice remarked· 
thF ·- = =~~~s ill • e ourteenth Amendment in 1868 1 urroun ~g the adoption of 
of the Amendment in Congress ~t"~ co~ered, exhausuvely, consideration 
practices in racial segregation • d th1 ~uon by the states, then existing 
of __the. Am_endment. • an e views of proponents and opponenrs 

This discussion and our own investi • • these sources cast some light it . gauon convince us that, although 
which we are faced. • 11 not enough to resolve the problem with 

"At best, they are inconclusive The • war Amendments undoubtedl i • most avid proponents of the post• 
tions among 'all persons bo y ntended _them to remove all legal wstinc-

"Th • rn or naturalized in th u • _. e1r opponenrs ·ust as cer • e rut= States.' 
and the spirit of thi Amend wnly, ':iere _antagonistic to both the letter 
limited effect. . . . ments an wished them to have the most 

"An additional reason f th • 1 • tory, with respect to or e me usn:e nature of the Amendment's his-
that time. In the So~:~ schools, 15 the status of public education at 
po~ted by general taxation, ha~v::~nt toward free common schools, sup• 
cluldren was largely in the handll f y~t taken hold. Education of white 
was almost _nonexistent, and practic'.:.1l"rt~ toups. Educ:it!on of Negroes 
any education of Negroes was wrbidJ a b O e ~ce was dluerate. In fact, en Y law. 14 MPPC Hat~ 
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overtly through statutory enactment, or covertly through 
inequitable administration of their electoral laws or by 
toleration of discriminatory membership practices of politi­
cal parties. Of several such devices, one of the first to be 
held unconstitutional was the "grandfather clause." With­
out expressly disfranchising the Negro, but with a view to 
facilitating the permanent placement of white residents on 
the voting lists while continuing to interpose severe ob­
stacles upon Negroes seeking qualification as voters, sev­
eral States, beginning in 1895, enacted temporary laws 
whereby ersons who were voters, or descendants of voters 
on anua 1, 1867, could be registered notwithstan.ding 
their mability to meet any literacy re~rements. Unable 

ecause of the date to avail themselves of tbe same exemp­
tion, Negroes were thus left exposed to disfranchisement 
on grounds of illiteracy while whites no less illiterate were 
enabled to become permanent voters. With the achieve­
ment of this intended result, most States permitted their 
laws to lapse; but Oklahoma's grandfather clause was en­
acted as a permanent amendment to the State constitution; 
and when presented with an opportunity to pass on its 
validity, a unanimous Court condemned the standard of 
voting thus established as recreating and perpetuating "the 
very conditions which the [Fifteenth] Amendment was in­
tended to destroy.''• Nor, when Oklahoma in 1916 fol­
lowed up this defeat with a statute which provided that all 
persons, except those who voted in 1914, who were quali­
fied to vote in 1916 but who failed to register between 
April 30 and May 11, 1916 should be perpetually dis­
franchised, did the Court experience any difficulty in hold­
ing the same to be repugnant to the amendment.• That 
amendment, Justice Frankfurter declared, "nullifies sophis­
ticated as well as simple-minded modes of discrimination. 
It hits onerous procedural requirements which effectively 
handicap exercise of the franchise by the colored race al­
though the abstract right to vote may remain unrestricted 
as to race."• 

a Guinn Be Beal v. U.S., 158 U.S. 547, 56o, 565-564 (1915). 
• Lane v. Wihon, 507 U.S. 168 (1959). • Ibid. 175. 
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by States, the representation from each State having one vote; 
a quorum for this purpose shall consist of a member or mem­
bers from two-thirds of the States, and a majority of all the 
States shall be necessary to a choice. And if the House of Rep­
resentatives shall not choose a President whenever the right of 
choice shall devolve upon them, before the fourth day of March 
next following, then the Vice-President shall act as President, 
as in the case of the death or other constitutional disability 
of the President. 

[2] The person having the greatest number of votes as Vice­
President shall be the Vice-President, if such number be a 
majority of the whole number of Electors appointed; and if no 
person have a majority, then from the two highest numbers 
on the list the Senate shall choose the Vice-President; a quorum 
for the purpose shall consist of two-thirds of the whole number 
of Senators, and a majority of the whole number shall be nec­
essary to a choice. But no person constitutionally ineligible 
to the office of President shall be eligible to that of Vice-Presi-
dent of the United States. ' 

AMENDMENT XIII 

SECTION I 

Neither slavery nor involuntary servitude, except as a pun­
ishment for crime whereof the party shall have been duly con­
victed, shall exist within the United States, or any place subject 
to their jurisdiction. 

SECTION II 

Congress shall have power to enforce this article by ap­
propriate legislation. 

AMENDMENT XIV 

SECTION I 

All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make 
or enforce any law which shall ~i~ the privileges or 1.m­
munities of citizens of the United States~ nor shall any State 
deprive any person of life, liberty or property, without due 

rocess of law; nor deny to any person within its jurisdictici'ir 
the equal protection of the laws. 

S04, 
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